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CLEAN AIR ACT CODIFICATION GUIDE

Clean Air Act Section Codified at:
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§ 111 ‘ 42 US.C. § 7411
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§114 42U.S.C.§ 7414
§ 160 42 U.S.C. § 7470
§ 163 42 U.S.C. § 7473
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§ 169A 42 U.S.C. § 7491
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STATEMENT IN SUPPORT OF ORAL ARGUMENT

Defendants-Appellees DTE Energy Company and Detroit Edison Company
(collectively, “DTE”) request oral argument. The issue presented here is of
national importance. DTE submits that the Court would benefit from the full

exploration of the issue that oral argument would provide.

XVil
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STATEMENT OF THE ISSUE

In its March 28, 2013, decision, this Court rejected the Government’s
contention that it can enforce the Clean Air Act’s New Source Review (NSR)
program by second-guessing an operator’s preconstruction projection of whether a
maintenance project is expected to cause a significant increase in emissions and
thus trigger the obligation to obtain a permit. But the Court remanded the case to
allow the district court to consider a limited question—whether DTE complied
with the objective requirements governing preconstruction projections under the
2002 NSR Reform Rules.

Did the‘ district court correctly conclude that DTE was entitled to judgment
as a matter of law where the undisputed facts establish that DTE complied with the
objective requirements of EPA’s regulations governing preconstruction projections

and the Government has never contended otherwise?
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PRELIMINARY STATEMENT

In its 2013 decision in this enforcement action under the Clean Air Act’s
(CAA) New Source Review (NSR) program, this Court emphasized that EPA’s
2002 NSR Reform Rules create a “project-and-report” system for determining
whether a construction project is a “major modification” that triggers NSR
permitting obligations. United States v. DTE Energy Co., 711 F.3d 643, 644 (6th
Cir. 2013). As this Court explained, the rules require operators to project whether
a construction project is expected to cause an increase in emissions and then report
actual emissions thereafter. “[P]rior approval” of the projection from EPA is not
required, but if the project actually causes a significant increase in emissions, the
operator will be subject to enforcement. /d. at 650-51.

Endorsing the premises of the district court’s 2011 summary judgment
decision, this Court emphasized that the rules forbid EPA from “enforc[ing]” NSR
by second-guessing the operator’s projection, because that would create, in effect,
a prior approval system. Id. at 649. “If operators had to defend every projection to
the agency’s satisfaction, companies would hesitate to make any changes,
including those that may improve air quality.” Id. The 2002 NSR Reform Rules
thus “take a middle road by trusting operators to make projections but giving them
specific instructions to follow.” Id. Accordingly, where the source has projected

no increase in emissions due to the project, post-project data will dictate whether a
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modification has occurred. As this Court concluded, “[a] project-and-report
scheme is entirely compatible with the statute’s intent, which ... is ‘to prevent
increases in air pollution.”” Id. at 651. “If [the] company’s projections are later
proven incorrect, EPA can bring an enforcement action” alleging a major
modification. /d. And the source can manage its actual post-project emissions to
ensure that they do not increase. Id. (“Such actions further the goal of the
statute.”). As the Government “conceded at oral argument, the statute and
regulations allow sources to replace parts indefinitely without losing their
grandfathered status so long as none of those changes cause an emissions
increase.” Id.

But the Court concluded that the district court’s decision may have gone too
far in one limited respect—it seemed to preclude any challenge to the operator’s
preconstruction projection “before there is post-construction data to prove or
disprove it.” Id. at 644. In other words, the Court believed that the district court’s
decision, if applied to its broadest extent, would preclude not only impermissible
second-guessing, but also more basic actions to ensure that the operator complied
with the “specific instructions” governing preconstruction projections. /d. at 649,
650. For example, “EPA must be able to prevent construction if an operator ...
uses an improper baseline period or uses the wrong number to determine whether a

projected emissions increase is significant.” Id. at 650 (explaining further that “if
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[the operator] had misread the rules and used 400 [tons per year] instead of 40
[tons per year as the significance threshold] ... the agency could then make them
do the projection right.” (internal quotation marks omitted)). In other words, “[the
Government] is not categorically prevented from challenging even blatant
violations of its [projection] regulations. . ..” Id. at 644. So the Court reversed
and remanded for the district court to address a straightforward question: Before
commencing construction on the 2010 projects at its Monroe power plant Unit 2,
did DTE “at a basic level ... make a projection in compliance with how the
projections are to be made,” i.e., as specified in “the requirements for such
projections contained in the regulations.” Id. at 649; see also id. at 652 (“[1]s [the
projection] made pursuant to the requirements of the regulations”?).

On remand, the district court concluded that DTE had done so. The district
court correctly observed that the Government does not “contend that [DTE]
violated any of the agency’s regulations when [it] computed the preconstruction
emissions projections from Unit 2.” Summ. J. Op. & Order II at 3, RE 196, Page
ID # 7515. Instead, the Government “takes [DTE] ... to task over the extent to
which they relied upon ... demand growth” to explain that no emission increase
would be caused by the proposed projects. Id. The Government could not point to
any objective requirement—any “specific instructions”—of the regulations that

DTE purportedly violated, but rather simply disagreed with DTE’s engineers’
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conclusion that the projected emissions increase was due to factors, like demand
growth, that were unrelated to the projects. This, held the district court, was
impermissible “second-guessing.” Id. And “the fact that ... the actual post-project
emissions from Unit 2 never increased” rendered the Government’s experts’
alternative-reality projections inherently unreliable. /d. at 3-4, Page ID # 7515-16.
Were DTE to go back and do the projection the way the Government would have
done it, the result would be “verifiably inaccurate.” Id. at 4, Page ID # 7516. The
district court thus granted DTE’s motion for summary judgment. The Government
again appealed.

The Government in its Opening Brief ignores the vast majority of this

bAR4S

Court’s March 2013 decision. Obstinately pushing its experts’ “now verifiably
inaccurate” projections, the Government contends that, had DTE conducted a |
“reasonable” projection—i.e., the one concocted after the fact by EPA’s litigation
experts using methodologies that are not contained in the regulations—DTE would
have projected a similarly inaccurafe increase in emissions caused by the projects.
This is precisely the type of enforcement action the Government described at oral
argument that led Judge Rogers to observe: “That sounds like getting a permit to
not get a permit. It sounds like you have to get approval from EPA as to your

calculations before you can proceed without a permit.” Oral Arg. at 50:39, Nov.

27,2012.
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The Government attempts to fit this enforcement action within this Court’s
mandate—i.e., to determine whether, at a basic level, DTE complied with the
“specific instructions” in the regulations governing projections, DTE, 711 F.3d at
649—>by arguing that DTE violated these projection regulations in three respects.
First, the Government contends DTE failed to consider “all relevant information.”
See Opening Br. for Pl.-Appellant U.S. (Gov’t Br.) at 39, ECF No. 21 (Case No.
14-2274). But the Government concedes, as it must, that DTE did consider all
relevant information. Id. at 36-37. Its real beef is that DTE placed different
weight on certain factors than would the Government’s hired experts. That is
second-guessing.

Second, the Government takes issue with DTE’s reliance on the so-called
“demand growth exclusion” to explain that no emissions increase would be caused
by the projects. But again, the Government can point to no specific instruction that
DTE failed to follow or any requirement to perform this part of the projection the
way its litigation experts would. It merely offers its experts’ judgments in lieu of
DTE’s. That, too, is second-guessing.

And finally, the Government claims that DTE failed to “demonstrate” that it
appropriately applied the demand growth exclusion. But the Government does
not—it cannot—point to any “instructions” in the rules that require a source to

“demonstrate” to EPA’s satisfaction the correctness of its engineering judgment,



Case: 14-2274 Document: 26 Filed: 02/27/2015 Page: 25

nor does it specify how an operator would even do so. Indeed, to read into the
rules a requirement to make such a demonstration to EPA’s satisfaction would
create precisely the “prior approval” system that this Court unequivocally rejected.
DTE, 711 F.3d at 650. And while the rules require the operator to “document and
maintain a record of” certain information regarding its projection and, in some
circumstances, to provide notice of its projection, 40 C.F.R. § 52.21(r)(6)(i), the
district court ruled in 2011 that DTE complied with those regulations. Summ. J.
Op. & Order I at 10, RE 160, Page ID # 6643. The Government did not challenge
that ruling in its first appeal and cannot do so now.

Most fundamentally, the Government seeks through this enforcement action
to do much more than verify that DTE followed the “specific instructions” for
performing projections, such as whether DTE “use[d] an improper baseline period
or use[d] the wrong number to determine whether a projected emissions increase is
significant.” DTE, 711 F.3d at 650. A violation of those regulations would
require, at most, that DTE go back and “do the projection right.” /d. But the
Government seeks to establish that the projects were actual major modifications
based on what its experts say DTE should have projected, even though emissions
following the project never increased and, in fact, substantially decreased. That is
just the type of second-guessing that would transform the 2002 NSR Reform Rules

from a “project-and-report” system into a “prior approval” system.” Id.
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In short, the Government’s view of NSR enforcement remains at odds with
the regulations and cannot be reconciled with this Court’s previous decision. The
undisputed material facts demonstrate that DTE complied with the specific
instructions governing projections. That EPA’s experts would reach a different
conclusion based on different judgments is immaterial. The district court’s
decision should be affirmed.

STATEMENT OF THE CASE

L Statutory and Regulatory Background: The CAA and the Role of
NSR

Congress enacted the primary provisions of Title I of the CAA in 1970 and
adopted major amendments in 1977 and 1990. Pub. L. No. 91-604, 84 Stat. 1676
(Dec. 31, 1970); Pub. L. No. 95-95, 91 Stat. 685 (Aug. 7, 1977); Pub. L. No. 101-
549, 104 Stat. 2399 (Nov. 15, 1990). Congress in 1970 directed EPA to develop
National Ambient Air Quality Standards (NAAQS) to protect public health with an
adequate margin of safety. 42 U.S.C. § 7409. The States, in turn, were to develop
State implementation plans (SIPs) setting source-by-source emissions limits to
meet the NAAQS. Id § 7410. In 1972, a court ordered EPA to require the
revision of SIPs to prevent “significant deterioration” of air quality in areas
meeting the NAAQS. Sierra Club v. Ruckelshaus, 344 F. Supp. 253 (D.D.C.), aff’d

per curiam 4 Env’t Rep. Cas. (BNA) 1815 (D.C. Cir. 1972). In response, EPA
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issued regulations in 1974 establishing minimum requirements for SIPs to prevent
significant deterioration of air quality. See 39 Fed. Reg. 42,510 (Dec. 5, 1974).

In 1977, Congress amended the CAA to codify the regulatory prevention of
significant deterioration (PSD) preconstruction permit program promulgated in
1974 for areas with air quality that meets the NAAQS, and created a companion
Nonattainment NSR program (NNSR) for areas with air quality worse than the
NAAQS (collectively, the “NSR programs”). These programs apply on a
pollutant-by-pollutant basis depending on whether the source is located in a
NAAQS attainment area (PSD) or a NAAQS nonattainment area (NNSR) for that
pollutant. See 42 U.S.C. §§ 7470 et seq. (PSD program requiréments); id § 7501
et seq. (NNSR program requirements); see also, e.g., Nat’l Parks Conservation
Ass’nv. Tenn. Valley Auth., 480 F.3d 410, 412 n.1 (6th Cir. 2007) (describing the
PSD and NNSR programs). Both programs technically apply here, because
Monroe County, Michigan, where the Monroe power plant is located, was
designated as in attainment for sulfur dioxide (SO,) and nitrogen oxides (NOy) but
not so for fine particulate matter (PMs, 5) at the time of the projects.' But as

relevant here, the programs are indistinguishable as they relate to NSR

' Monroe County has since been re-designated as in attainment for PM, s.
EPA, The Green Book Nonattainment Areas for Criteria Pollutants (as of Jan. 30,
2015), available at http://www .epa.gov/airquality/greenbk.
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applicability, so like the Government, we will refer only to the PSD program
regulations.

EPA defines thek minimum requirements for these programs, which States
then implement through SIPs. The EPA regulations'deﬁning the requirements for
the PSD program are found in 40 C.F.R. §§ 51.166 and 52.21.2 As explained
below, these requirements were substantially revised by the 2002 NSR Reform
Rules. Michigan revised its SIP in 2006 to incorporate the 2002 revisions to the
new PSD rulés.

The CAA regulates new and existing major stationary sources differently.
In general, new sources—i.e., sources that are constructed or that undergo “major
modifications” after the effective date of the applicable NSR provisions—must
undergo preconstruction review and permitting, and as part of this process may be
required to install additional emission controls. Congress chose to impose these
obligations on new sources because it determined that new sources could

incorporate more cost-effectively and efficiently those types of emissions controls

2 Section 51.166 technically provides the minimum requirements that SIPs
must contain, while section 52.21 sets forth the provisions that apply if an
approvable SIP has not been submitted. The substantive provisions relevant here

are identical in both sections, so for ease of reference, we refer only to section
52.21.

10
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into their designs as they were being built than could existing sources. See, e.g.,
H.R. REP. NO. 95-294 at 185 (1977), reprinted in 1977 U.S.C.C.A.N. 1077, 1264.

In defining whether a project at an existing source constitutes a “major
modification” that triggers NSR permitting, both the CAA and EPA’s NSR rules
focus on emissions increases that add to existing pollution above “baseline” levels.
See 42 U.S.C. §§ 7470(5), 7473, 7479(4). The CAA defines “modification” as
“any physical change in, or change in the method of operation of, a stationary
source which increases the amount of any air pollutant emitted by such source ...
742 U.S.C. § 7411(a)(4) (emphasis added). And EPA’s rules make clear that a
physical change must cause a significant increase in emissions to qualify as a
“major modification.” See 40 C.F.R. § 52.21(a)(2)(iv)a), (b); id. § 52.21(b)(2).

As this Court has recognized, NSR is not a mechanism to force the
retirement of older units or to otherwise mandate emission reductions. DTE, 711
F.3d at 651.°> Rather, as EPA itself has explained repeatedly, “[the] [NSR]

program’s limited object is to limit significant emissions increases from new and

3 See also DTE, 711 F.3d at 651 (explaining that DTE’s practice, and
commitment in this case, to further ensure the Monroe Unit 2 projects would not
trigger NSR by managing post-project emissions to less than baseline levels
“further([s] the goal of the statute”). For these reasons, EPA’s claim that DTE’s
projects allegedly cause harm is completely off the mark. The harm under PSD
must be defined by the goals of the statute. If a project does not in fact cause a
significant emissions increase, it cannot cause any harm under PSD.

11
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modified sources.” EPA, EPA-456/R-03-005, Technical Support Document for the
Prevention of Significant Deterioration (PSD) and Nonattainment Area New
Source Review (NSR): Reconsideration at 105 (Oct. 30, 2003) (emphasis added),
available at http://www.epa.gov/NSR/documents/petitionresponses10-30-03.pdf.
See also 70 Fed. Reg. 61,081, 61,088 (Oct. 20, 2005) (“[ T]he primary purpose of
the major NSR program is not to reduce emissions, but to balance the need for
environmental protection and economic growth ....” (emphasis added)).
Accordingly, the NSR rules are designed to ensure “that only changes causing a
real increase in pollution are subject to NSR.” Br. for Resp. EPA at 76, New York
v. EPA, No. 02-1387, 2004 WL 5846388, at *76 (D.C. Cir. Oct. 26, 2004)
(emphases added); see also Envtl. Def. v. Duke Energy Corp., 549 U.S. 561, 578
(2007) (“What these provisions are getting at is a measure of actual operations
averaged over time ....” (emphasis added)).

Other CAA programs and mechanisms—such as SIPs specifically designed
to meet or exceed federal air quality standards, 42 U.S.C. § 7410; visibility
protection programs, id. §§ 7491-7492; and the Title IV Acid Rain program, id.

§§ 7651-76510—are the CAA vehicles for achieving emissions reductions. These

CAA programs have worked well to substantially improve air quality and reduce

12
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emissions from the utility sector specifically over the last three decades.” See, e.g.,
EPA, EPA-454/R-12-001, Our Nation’s Air: Status and Trends Through 2010 at 1-
2 (Feb. 2012), available at
http://www.epa.gov/airtrends/2011/report/fullreport.pdf.

II.  The Regulatory History of NSR

Today, EPA’s NSR rules are relatively straightforward. Those rules, as
revised in 2002 to clarify NSR applicability, articulate principles that govern the
application of PSD program requirements and clearly specify sources’ pre- and

post-construction obligations. See 40 C.F.R. § 52.21(a)(2)(iv) & (r)(6). In those

* DTE’s experience is illustrative. Over the years, DTE has substantially
decreased its emissions, including emissions of SO, and NO,, and is currently
decreasing them at an accelerated pace. Decl. of Skiles W. Boyd (Boyd Decl.) 6
(Nov. 3, 2010), RE 166-3, Page ID # 6734. At the Monroe plant in particular,
DTE by 2011 had reduced annual SO, emissions by about 69% since the early
1990s and annual NO, emissions by about 79% since the mid-1990s. Id. 9 7, Page
ID # 6734. More recently, DTE embarked on a $2 billion program to install
advanced SO, and NOjy controls at the Monroe power plant. In 2005-2006, DTE
installed second generation low-NO, burners on Monroe Units 1-4 (first generation
low-NO, burners were installed in the mid-1990s). Id. § 8, Page ID # 6736. After
several years of construction, it started operating Selective Catalytic Reduction
(SCR) systems for further NOy control on Monroe Units 1 and 4 in 2003, and on
Unit 3 in 2007; and Flue Gas Desulfurization (FGD) systems for further SO,
control on Units 3 and 4 in 2009. Id. These are the types of control equipment the
Government is asking be installed at Monroe Unit 2 in this lawsuit. In 2010,
however, even as EPA had filed this lawsuit, DTE obtained a PSD permit from the
Michigan Department of Environmental Quality (MDEQ) to install SCR and FGD
on Monroe Unit 2. These controls have now been constructed, and became
operational in 2014. In short, DTE’s $2 billion pollution control plan is now
complete, making the Monroe plant one of the cleanest and most efficient coal-
fired power plants in the country.

13
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rules, EPA states in the clearest possible terms: “a project is a major modification
for a regulated NSR pollutant if it causes ... a significant emissions increase ... .
The project is not a modification if it does not cause a significant emissions
increase.” Id. § 52.21(a)(2)(iv)(a). And in the very next provision, where EPA
describes the procedure for preconstruction projections, EPA states: “Regardless
of any such preconstruction projections, a major modification results if the project
causes a significant emissions increase and a significant net emissions increase.”
Id. § 52.21(a)(2)(iv)(b) (emphasis added).

These provisions are centrally important here. While consistent with the
pre-2002 regulations, they clarify (i) that pre-approval of preconstruction
projections is not required and that the validity of those projections will be
measured by actual post-project data; and (ii) that only projects that cause a
significant increase in emissions can be deemed major modifications. Coupled
with new post-construction recordkeeping and reporting requirements triggered by
those construction projects that have a “reasonable possibility” of causing a
significant increase in emissions, id. § 52.21(r)(6), these provisions confirm the
focus of EPA’s NSR program on its statutory role as a program designed to
evaluate and limit projects that “increase[] the amount” of an emitted air pollutant.
42 U.S.C. § 7411(a)(4). See DTE, 711 F.3d at 651 (rejecting EPA’s contention

that DTE’s purposeful management of post-project emissions to less than baseline

14
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levels to avoid NSR is improper, and finding instead such actions further the goals
of the statute).

But the rules were not always so clear. The 2002 NSR Reform Rules did not
arise in a Vacuﬁm. They instead addressed ambiguities in earlier versions of the
rules that spawned a dysfunctional enforcement regime.

A.  Earlier Rules Contained Frustrating Ambiguities That Led
to an “Abysmal Breakdown in the Administrative Process.”

As explained above, NSR is triggered when an existing major source
undertakes a “major modification.” Although simple in concept, the definition of
“major modification” proved difficult to apply.” As currently construed by the
courts, EPA’s original NSR rules promulgated in 1980 contemplated a
preconstruction judgment of whether a “change” is ;‘projected” to cause a
“significant net increase” in emissions over baseline levels. See, e.g., United States
v. Cinergy Corp., 458 F.3d 705, 709 (7th Cir. 2006). But these rules provided no

guidance at all on how to project emissions and imposed no pre- or post-

> For a thorough description of the regulatory history of NSR and the
varying EPA interpretations of the NSR rules leading up to the “NSR enforcement
initiative,” which EPA launched against the utility industry in 1999, see United
States v. Duke Energy Corp., 278 F. Supp. 2d 619, 634-37 (M.D.N.C. 2003)
(describing regulatory history of the routine maintenance, repair, and replacement
provision), 641-42, 644-46 (describing regulatory history of the emissions increase
provisions), aff 'd on other grounds, 411 F.3d 539 (4th Cir. 2005), vacated in Envil.
Def. v. Duke Energy Corp., 549 U.S. 561 (2007); see also United States v. Ala.
Power Co., 681 F. Supp. 2d 1292, 1296-99 (N.D. Ala. 2008).

15
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construction recordkeeping requirements. See, e.g., id. (“[ Wlhat is required ... is
... merely a reasonable estimate of the amount of additional emissions that the
change will cause.”); see also Duke Energy, 549 U.S. at 577 (explaining “the 1980
PSD regulations may be no seamless narrative” but “[w]hat these provisions are
getting at is a measure of actual operations averaged over time™).°

These ambiguities gave rise to wildly inconsistent interpretations by EPA’s
enforcement arm in a series of cases comprising the Government’s “NSR

enforcement initiative.”’

One court specifically called out the Government for its
“zigs and zags represented by its contradictory ... statements and rules” and its
failure to speak “with one voice, or a consistent voice, or even a clear voice” with
respect to the NSR program. United States v. Ala. Power Co., 372 F. Supp. 2d
1283, 1306 (N.D. Ala. 2005) (rejecting Government argument for deference to its
interpretation of the NSR rules). That same court characterized EPA’s

enforcement initiative as a “sport, which is not exactly what one would expect to

find in a national regulatory enforcement program.” Id. at n.44; see also Duke

® That “the 1980 PSD regulations may be no seamless narrative,” as the
Court put it, is an understatement, considering the 1980 rules do not even have a
provision defining post-project emissions.

7 That initiative is “the largest, most contentious industry-wide enforcement
initiative in EPA history to retroactively target violations of the [NSR] program.”
United States v. EME Homer City Generation, L.P., 727 F.3d 274, 281 (3d Cir.
2013) (internal quotation marks omitted).

16
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Energy, supra, Order Den. P1.”s Mot. for Recons. at 3, United States v. Duke
Energy Corp., No. 1:00-cv-01262 (M.D.N.C. Feb. 23, 2004), ECF No. 294 (noting
EPA’s propensity to “sp|eak] out of both sides of its mouth” on the issue of NSR
appliéability). When EPA in 1999 attempted to apply its new NSR positions to
TVA in an administrative proceeding before EPA’s Environmental Appeals Board,
the Eleventh Circuit rejected that effort as a “patent violation of the Due Process
Clause” that “lacked the virtues of most agency adjudications.” Tenn. Valley Auth.
v. Whitman, 336 F.3d 1236, 1245-46, 1258-59 (11th Cir. 2003); see id. at 1261
(Barkett, J., specially concurring) (“[C]onstitutional due process cannot be
provided on an ad hoc basis under the direction and control of the entity whose
decision is being challenged.”). The court declared EPA’s order to TVA “legally
inconsequential” and directed that “TVA is free to ignore [it].” Id. at 1239-40.

By 2002, the NSR enforcement initiative had become “an abysmal
breakdown in the administrative process.” See United States v. Ohio Edison Co.,
276 F. Supp. 2d 829, 832 (S.D. Ohio 2003). Rather than focusing on actual
emissions resulting from the projects in question, the Government used the
ambiguities in the 1980 rule to adopt a strategy of hiring a team of “experts” to
develop after-the-fact projections to second-guess what emissions the utility should
have projected to occur as a result of the projects. These “experts” used an

enforcement-driven emissions methodology that always predicts an increase in

17
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emissions from common maintenance activity. See United States v. Cinergy Corp.,
623 F.3d 455, 458-61 (7th Cir. 2010) (holding that the method proffered by EPA’s
experts was unreliable under Daubert). Although a divided panel of the Eleventh
Circuit subsequently allowed the methodology under Daubert in another case, see
United States v. Ala. Power Co., 730 F.3d 1278, 1284-88 (11th Cir. 2013), no
actual liability has yet been adjudicated in that case on remand, more than one-and-
a-half years after the Eleventh Circuit’s decision (and over 15 years after the case
was filed).

B. EPA’s First Round of Reforms in 1992
EPA began fixing the rules in 1992, when EPA revised the 1980 rules to

specify for electric utilities an emission projection technique, called “the
‘representative actual annual emissions’ methodology.” See 57 Fed. Reg. 32,314,
32,325 (July 21, 1992). In general, this methodology allowed for utilities to
project future emissions based on anticipated operations and, after excluding
emission increases that are unrelated to the project, to compare those emissions to
a baseline period to determine whether an increase was projected to occur as a
result of the project. EPA also promulgated provisions for “post-construction”
PSD monitoring for sources opting to use this emission projection approéch. 1d at
32,325. During the rulemaking for these changes, some commenters expressed

concern that “utilities could deliberately underestimate future operations (and thus

18
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emissions) for the purpose of avoiding review or that even where a forthright
estimate is made, the forecast may prove inaccurate.” Id. EPA explained that this
concern was misplaced, because the post-construction monitoring would “guard
against the possibility that significant increases in actual emissions attributable to
the change may occur under this methodology.” Id. EPA explained further that
“NSR applies only where the emissions increase is caused by the change,” and
“[i]f ... the reviewing authority determines [based on post-project data] that the ...
emissions have in fact increased significantly over baseline ... as a result of the
change, the source would become subject to NSR requirements at that time.” 1d.
(emphasis added).

The 1992 rules also provided explicit guidance on the “causation” test for
determining whether a “change” results in an emissions increase. In projecting
future emissions, one must:

Exclude, in calculating any increase in emissions that
results from the particular physical change ... at an
electric utility steam generating unit, that portion of the
unit’s emissions following the change that [1] could have
‘been accommodated during the representative baseline
period and [2] is attributable to an increase in projected

capacity utilization at the unit that is unrelated to the
particular change ... .

40 C.F.R. § 52.21(b)(33)(i1)(1992). In the preamble, EPA explained that for the
first prong of the causation analysis (i.e., the “capable of accommodating” prong),

a “but for” causation standard applied. 57 Fed. Reg. at 32,326. For the second
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prong (i.e., “unrelated to the change”), the causation standard is whether the
“change” was the “predominant cause” of the increase. Id. at 32,327.

C. The 2002 NSR Reform Rules: A Common Sense Approach
to NSR Applicability and Enforcement

In 2002, EPA acknowledged that more changes to the rules were necessary.
So in December 2002—based on more than 130,000 written comments and
multiple public meetings involving more than 100 groups—EPA amended both the
1980 rules and the 1992 rules. See 67 Fed. Reg. 80,186 (Dec. 31, 2002). The new
rules built on the reforms begun in 1992. They established a more detailed
“projected emissions” applicability test based on the 1992 rules for electric utilities
that would apply to all categories of sources, and they affirmed the 1992 rules’
“causation” requirements. The 2002 NSR Reform Rules also beefed up post-
construction emissions monitoring and reporting requirements for projects as to
which there is a “reasonable possibility” of a significant emissions increase caused
by the project, even though the source operator’s preconstruction projection does
not predict that the project will cause a significant emissions increase. These
changes, EPA explained, “better ensure[ ] that a project will not be considered a
major modification where there will not be a signiﬁcaﬁt emissions increase
resulting from the modification project at the source.” EPA, Technical Support

Document for the Prevention of Significant Deterioration and Nonattainment Area
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New Source Review Regulations at 1-5-23 (Nov. 2002), available at
http://www.epa/gov/NSR/actions.htm1#2002.

1. The 2002 NSR Reform Rules Enhance and Clarify a
Source’s Pre- and Post-Construction Obligations.

The 2002 NSR Reform Rules provide a common sense method that clarifies
and codifies how emissions should be projected before a project is commenced and
how that projection will be judged after the project is completed. As with previous
iterations of EPA’s NSR regulations, the 2002 NSR Reform Rules® require
operators to predict, before commencing construction, whether a construction
project will cause a significant increase in emissions (as defined numerically in the
regulations, see infra at 25) and thus trigger CAA permitting requirements. /d. at
4-7. For projects like those at issue here that only involve existing emissions units,
the rules require the operator to project its future emissions and compare those
projected emissions to baseline actual emissions:

[a] significant emissions increase of a regulated NSR
pollutant is projected to occur if the sum of the difference
between the projected actual emissions ... and the
baseline actual emissions ... for each existing emissions

unit, equals or exceeds the significant amount for that
pollutant (as defined in paragraph (b)(23) of this section).

8 See 67 Fed. Reg. 80,186 (Dec. 31, 2002).
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40 C.F.R. § 52.21(a)(2)(iv)(c) (emphases added). If projected actual emissions’ in
any one of the five years after the project exceed baseline actual emissions by
greater than the significance threshold for any regulated pollutant, the operator
must get a permit. And even if the calculation does not show a significant
increase, the operator nonetheless may be required to comply with certain
recordkeeping and reporting requirements.

These rules implement the requirement to project whether an “emission
increase” will be caused by a construction project through three basic steps: (a)
determine “baseline actual emissions”; (b) determine “projected actual emissions”
(after accounting for causation); and (c) compare the two. DTE, 711 F.3d at 647.

a. “Baseline Actual Emissions”

“Baseline actual emissions” is defined as “the average rate, in tons per year,
at which the unit actually emitted the pollutant during any consecutive 24-month
period selected by the owner or operator within the 5-year period immediately
preceding when the owner or operator begins actual construction of the project.”
40 C.F.R. § 52.21(b)(48)(1). The regulations specifically require the operator to do

four things when determining baseline actual emissions.

? As discussed more fully below, the term “projected actual emissions”
under the regulations incorporates causation by excluding emissions increases
unrelated to the project at issue. See infra at 25-26 (discussing 40 C.F.R.

§ 52.21(b)(41)).
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1. The operator must pick the 24-month baseline period. That consecutive
24-month period must occur within the five years immediately preceding actual
construction of the project, unless the operator requests the use of another period
that 1s deemed “more representative.” Id. And the operator can select a different
consecutive 24-month period for each regulated pollutant. Id. § 52.21(b)(48)(i)(c).
The operator then calculates the average annual rate based on that 24-month
period. Id. § 52.21(b)(48)(i). (The math is easy—simply divide the total emissions
for that period by two.)

2. The operator must include both fugitive emissions, to the extent
quantifiable, and emissions associated with startup, shutdown and malfunction
(SSM) in calculating the average emissions rate. Id. § 52.21(b)(48)(i)(a).
“Fugitive emissions” are “those emissions which could not reasonably pass
through a stack, chimney, vent or other functionally equivalent opening.” Id. §
52.21(b)(20). SSM emissions are the (sometimes, for some pollutants) higher rates
of emission that occur during startup, shutdown and malfunction.

3. The operator must adjust baseline emissions downward to subtract non-
compliant emissions. Id. § 52.21(b)(48)(i)(b). These are emissions “that occurred
while the source was operating above any emission limitation that was legally

enforceable during the consecutive 24-month period.” Id.
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4. The regulations instruct the operator to make sure there is adequate data
for the 24-month period selected: “The average rate shall not be based on any
consecutive 24-month period for which there is inadequate information for
determining annual emissions, in tons per year ....” Id. § 52.21(b)(48)(i)(d).

b. “Projected Actual Emissions”

“Projected actual emissions” is defined as the “maximum annual rate, in tons
per year, at which an existing emissions unit is projected to emit” a regulated PSD
pollutant “in any one of the 5 years (lﬁ—month period) following the date the unit
resumes regular operation after the project. . . .” Id. § 52.21(b)(41)(i). The
regulations direct operators to do four things in making this projection.

1. The operator must project emissions for the 5 years following the project
and identify the “maximum annual rate ... at which [the unit] is projected to emit a
regulated NSR pollutant in any one of the 5 years (12-month period) following the
date the unit resumes regular operation after the project. . ..” Id.; DTE, 711 F.3d at
647.

2. “[T]he owner or operator ... [s]hall consider all relevant information,”
including the “company’s own representations,” its “expected business activity,”
and its “filings with the State or Federal regulatory authorities.” 40 C.F.R.

§ 52.21(b)(41)(11)(a). But critically, the rules do not provide an exhaustive list of
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relevant factors or tell the operator what weight to apply to any one of them. That
is left to the operator’s technical and engineering judgment.

3. As with its calculation of baseline actual emissions, the operator must
include SSM emissions and fugitive emissions (to the extent quantifiable). /d. §
52.21(b)(41)(1i)(b). |

4. The regulations then dictate that the owner/operator “[s|hall exclude, in
calculating any increase in emissions that results from the particular project, that
portion of the unit’s emissions following the project” that the unit “could have
accommodated during the consecutive 24-month period used to establish the
baseline actual emissions ... and that are also unrelated to the particular project,
including any increased utilization due to product demand growth.” Id.

§ 52.21(b)(41)(ii)(c) (emphasis added). The rules provide no “specific
instructions” for the operator to follow in determining whether any projected
increase in emissions is “unrelated” to the project and “could have been
accommodated” in the baseline period. This, too, is left to the operator’s technical
and engineering judgment.

This step in the process for projecting future emissions is sometimes called
the “demand growth exclusion,” because the regulations specifically identify
emission increases attributable to demand growth as an example of a factor

unrelated to the project that could have caused an increase. But it would be more
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accurate to call this the “causation” requirement. A project is a major modification
only if it causes a significant increase in emissions. 40 C.F.R. § 52.21(a)(2)(iv)(b).
Absent causation, the fact that emissions may be projected to increase after the
projects is irrelevant. See 67 Fed. Reg. at 80,203 (“Both the statute and ...
regulations indicate that there should be a causal link between the proposed change
and any post-change increase in emissions.”).

c. Comparison of “Baseline Actual Emissions”
and “Projected Actual Emissions”

After the operator has calculated baseline actual emissions and projected
actual emissions, it must compare the two numbers and determine whether a
“significant” increase in emissions is projected to occur. A table in the regulations
provides numeric thresholds for what constitutes “significant” for each regulated
pollutant. Id. § 52.21(b)(23). If the projects are projected to cause a significant net
emissions increase, the operator must get a permit. See 40 C.F.R.

§ 52.21(a)(2)(iii).

Even if the comparison shows no significant increase is expected to be
caused by the project, the regulations recognize that there still may be a
“reasonable possibility” that emissions could increase. Id § 52.21(r)(6)(vi)a), (b).
The “reasonable possibility” of an increase does not make a project a major
modification. Rather, it merely requires the operator to comply with one of two

sets of notification requirements. As to projects for which the operator projects an
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emissions increase of at least 50 percent of the “significant” level defined in the
regulations, without accounting for causation, “[b]efore beginning actual
construction ..., the owner or operator shall document and maintain a record” that
(1) “descri[bes] . . . the project,” (ii) “[i]dentifi[es] . . . the emissions unit(s) whose
emissions of a regulated NSR pollutant could be affected by the project,” and (iii)
contains the “projected actual emissions, the amount of emissions excluded under
paragraph (b)(41)(ii)(c) ... and an explanation for why such amount was
excluded.” Id. § 52.21(r)(6)(i)(a)-(c). The regulations do not in any way specify,
‘provide any guidance, or even give examples of how this “explanation” should be
made.

Additional obligations apply to projects for which, despite the operator’s
projection that the projects will not cause a significant increase in emissions, the |
operator’s projection shows an increase of greater than 50% of the significant
amount even after excluding emissions increases that are unrelated to the projects.
Under § 52.21(r)(6)(vi)(a), “before beginning actual construction, the owner or
operator” must also provide its preconstruction analysis to the permitting authority.
Id. § 52.21(r)(6)(ii). The source, however, is not “require[d] ... to obtain any
determination from the Administrator before beginning actual construction.” /d.;
see also DTE, 711 F.3d at 649 (explaining that the regulations do not require

approval of projections). Rather, once pre-project analysis and recordkeeping
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requirements are met (i.€., once notification is sent to the permitting authority or
records are maintained, as applicable under the rules), the 2002 NSR Reform Rules
provide that construction may begin in full compliance with the CAA. 40 C.F.R.
§52.21(r)(6)(1), (ii) (“Before beginning actual construction of the project, the
owner or operator shall document and maintain a record of the following
information,” and in some cases “provide a copy of th[at] information” to the
permitting authority.). After construction is complete, the operator must calculate
and maintain a record of emissions in tons per year of any NSR-regulated pollutant
and (for electric generating units) report those emissions to the relevant regulatory
authority annually. Id. § 52.21(r)(6)(iii)-(iv).

2. The 2002 NSR Reform Rules Measure the Validity of

the Source’s Preconstruction Projection Through
Post-construction Emissions Data.

The 2002 NSR Reform Rules make clear that the Government may not
second-guess the operator’s technical and engineering judgment in making a
projection that emissions will not increase due to a project. As noted above, the
regulations state that the operator is not “require[d] ... to obtain any determination
from the Administrator before beginning actual construction.” /d.

§ 52.21(r)(6)(ii). The regulations then make clear that the validity of that pre-
project projection that there will be no increase in emissions due to a project will

be judged by actual post-project emissions data. Consistent with the statute, which
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defines “modification” as a change that “increases the amount” of an emitted air
pollutant, the revised rules state unequivocally that “a project is a major
modification for a regulated NSR pollutant if it causes ... a significant emissions
increase ... and a significant net emissions increase.” Id. § 52.21(a)(2)(iv)(a)
(emphasis added). And in the very next sentence, the rules make clear that a
project “is not a major modification if it does not cause a significant emissions
increase.” Id. (emphases added). So in the absence of evidence éhowing an actual
increase in emissions caused by the project, a source operator cannot be held liable
for constructing a major modification without a permit.

The rules further reinforce the primacy of post-construction real emissions
data in judging whether a major modification has occurred by clarifying that such
data either confirm or trump preconstruction projections. After describing how an
operator should project post-project emissions, the regulations make clear that,
“[r]egardless of any such preconstruction prpjections, a major modification”
depends on whether “the project causes a significant emissions increase Lo Id §
52.21(a)(2)(iv)(b) (emphases added). This provision applies expansively to “any
such” projection, whether it is the actual projection performed by the operator or a
projection intended to “second-guess” the operator’s projectioh after the fact. The
district coﬁrt held as much 1n its original summary judgment decision, Summ. J.

Op. & Order 1 at 5-6, RE 160, Page ID # 6638-39, and this Court agreed. DTE,
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711 F.3d at 649 (“[T)he district court’s premises are largely correct.”); id. at 651
(“A project-and-report scheme is entirely compatible with the statute’s intent.”); id.
at 650 (“[It] is entirely consistent with the statute and regulations” for a source “to
keep its post-construction emissions down in order to avoid the significant
increases that would require a permit.”).

STATEMENT OF FACTS
I. DTE’s 2010 Maintenance Projects at Monroe Unit 2

From March to June 2010, DTE removed Monroe Unit 2. from service to
perform a number of routine maintenance projects, including the replacement of
three boiler tube components—the economizer, the pendant reheater, and a portion
of the waterwall.'® Boyd Decl. 17, RE 166-3, Page ID # 6745.

Before commencing construction, DTE followed the NSR regulations’

specific instructions for determining whether the projects would trigger CAA

1 These types of boiler tube component replacements are common in the
utility industry, due to the harsh conditions that exist in the combustion chamber of
such boilers. Every utility in the country must do them to maintain the efficiency,
reliability, and safety of the nation’s electric generating system. See Decl. of Jerry
L. Golden, RE 46-10. For this reason, DTE contends that these projects are routine
maintenance, repair, and replacement that cannot trigger the NSR program. 40
C.F.R. § 52.21(b)(2)(11i)a); see, e.g., Pa. Dep’t of Envtl. Prot. v. Allegheny
Energy, Inc., No. 05-885, 2014 WL 494574, *30-31 (W.D. Pa. Feb. 6, 2014)
(finding similar boiler tube component replacements “routine”); Nat 'l Parks
Conservation Ass’nv. Tenn. Valley Auth., No. 3:01-CV-71, 2010 WL 1291335,
*27-34 (E.D. Tenn. Mar. 31, 2010) (same). This is an independent reason why
these projects did not trigger NSR that is not at issue in this appeal.
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permitting requirements. With respect to calculating baselinie actual emissions, see
supra at 23-24 (listing the four specific instructions for determining baseline
emissions), DTE first selected consecutive 24-month periods within the five years
immediately preceding construction for each pollutant: (a) October 2006 through
September 2008 for NOy; (b) July 2006 through June 2008 for SO,; and (c)
January 2008 through December 2009 for particulate matter. Letter from Kelly L.
Guertin, DTE Energy, to William Presson, MDEQ (2010 DTE Notification Letter)
at 3 (Mar. 12, 2010), RE 166-4, Page ID # 6791, Supplemental Decl. of Skiles W.
Boyd (Supp. Boyd Decl.) 4 4.a, RE 166-5, Page ID # 6796. DTE’then tabulated
total emissions for these periods, including any emissions associated with startup,
shutdown or malfunction. Supp. Boyd Decl. 99 4.a, 4.c, RE 166-5, Page ID #
6796-97. Fugitive emissions were not included because they were not quantifiable.
Id. 9 4.d, Page ID # 6797. DTE did not need to adjust any of these emissions
downward, because none of the emissions exceeded any enforceable limitation, id.
9 4.e, Page ID # 6797, and the data for each of these periods was recorded by the
continuous emissions monitoring system (CEMS) for Monroe Unit 2 and thus was
more than adequate, id. 4 4.b, Page ID # 6796.

DTE also followed the regulations’ four specific instructions with respect to
projected actual emissions. See supra at 24-25. DTE relied on the projections it

made in the company’s 2010 Power Supply Cost Recovery (PSCR) filing
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submitted in September 2009 to the Michigan Public Service Commission. /d. § 5,
Page ID # 6797-98. These annual PSCR submissions are intended to reflect the
company’s best estimate, considering all relevant information regarding the future
operation of its units, including the demand for its power generation units and its
cost to deliver power to its customers. Tr. of Gordon P. Usitalo 30(b)(6) Dep. at
76-79 (June 9, 2011), RE 166-6, Page ID # 6802-03. To make this submission,
DTE used a sophisticated “production cost model” called PROMOD to simulate
the dispatch of each of its power plants, including Monroe Unit 2, five years into
the future. Supp. Boyd Decl. 4 5, RE 166-5, Page ID # 6797. The inputs for this
PROMOD model are exhaustive, including among other things the estimated
demand profile, estimated coal prices, estimated natural gas prices, the cost of
emission “allowance[s]” that must be purchased to comply with other CAA
regulations, planned outages at various units, and estimates of random outages. /d.
9 5.b, Page ID # 6797-98. This analysis indicated that Monroe Unit 2 would
experience its highest utilization during calendar year 2013, id. § 5.a, Page ID #
6797, and that emissions during that year (before accounting for causation) would
be higher than baseline actual emissions. See Boyd Decl. § 17, RE 166-3, Page ID
# 6745. Emissions for other years during this five-year period were projected to be

below baseline. Id.
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As required by the regulations, the company accounted for SSM emissions
in the projection. Specifically, DTE calculated average emission rates for use in
the projection based on total emissions and other data reported in CEMS before the
projects, including the baseline periods, which would include the impacts of start-
up, shutdown and malfunction on average emission rates. Supp. Boyd Decl. § 5.c,
RE 166-5, Page ID # 6798. “Fugitive” emissions were not included because the
company concluded they were not quantifiable and, in any event, would be no
greater than fugitive emissions during the baseline periéd. Id 9 5.d,Page ID #
6798.

The company then excluded emissions caused by independent factors that
the unit was capable of accommodating during the baseline period. Based on the
company’s technical and engineering judgment and its understanding of the inputs
used as part of its PSCR submission for 2010, DTE concluded that the calculated
increase in emissions over baseline actual emissions would be attributable to
factors other than the projects, in particular the company’s evaluation of the
clectricity markets in mid-2009 showing that there would be substantial demand
for power from all of the units in DTE’s portfolio. Id. q 5.e, Page ID # 6798.
Finally, the company concluded that the emissions it sought to exclude could have

been accommodated during the baseline period, because the unit had greater
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availability during the baseline period than the highest expected utilization of the
unit after the project. Id.

Consistent with the company’s practice for almost a decade, DTE then
submitted a planned outage notification to MDEQ on March 12, 2010, before
commencing work on the projects. See 2010 DTE Notification Letter, RE 166-4.
That notice (i) addressed each of the information requirements of the Michigan
NSR rules, see Mich. Admin. Code R. 336.2818(3)(a); (i1) explained why the
repairs were projects within the NSR “routine maintenance, repair, and
replacement” provision that would not trigger NSR; and (iii) explained why, in any

event, the projects would not result in any “significant emissions increase.” 1d’

" The 2010 projects on Monroe Unit 2 triggered the “reasonable possibility”
record-keeping and reporting requirements of 40 C.F.R. § 52.21(r)(6)(vi)(b)
because, before accounting for causation, DTE’s projection showed an increase in
emissions of more than 50% of the significance threshold. But after accounting for
causation by excluding factors unrelated to the project, the projects were not
projected to cause any increase in emissions and therefore were not subject to the
more stringent reporting requirements applicable to projects that trigger
“reasonable possibility” reporting under § 52.21(r)(6)(vi)(a). See Boyd Decl. 15,
RE 166-3, Page ID # 6743. Nonetheless, consistent with company practice, DTE
treated the projects as if they did trigger the additional reporting requirements and
submitted a notice of these projects and its emissions projection analysis to its
permitting authority, MDEQ. The district court ruled in its first Summary
Judgment Opinion and Order that DTE’s notice was timely and consistent with the
regulatory requirements. RE 160, Page ID # 6643 (p. 10). On appeal, the
Government abandoned its challenge to the timeliness or content of DTE’s notice,
but still suggested vaguely that DTE’s filing of the notice shortly before the
projects started was somehow improper. This Court also flatly rejected that
suggestion. DTE, 711 F.3d at 649 (The district court “uph[eld] both the timeliness
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MDEQ did not question DTE’s analysis, either then or since. Boyd Decl. § 17, RE
166-3, Page ID # 6745. The projects started on March 13, 2010, and concluded on
June 20, 2010. Id. 9 18, Page ID # 6746.

In the nearly five years since the 2010 projects were completed, Monroe
Unit 2 has never exceeded pre-project emissions on an annualized basis. Supp.
Boyd Decl. § 7, RE 166-5, Page ID # 6799. In fact, the unit’s actual emissions
have been substantially less than baseline emissions for each of 2011, 2012 and
2013. Id. And since the completion of the major air pollution control retrofit
project at Monroe Unit 2 in 2014, emissions have decreased further still.

II.  Procedural History

A.  The Government’s Notice of Violation and Subsequent
Enforcement Action

In June 2010, the Government issued DTE a “Notice and Finding of
Violation” (NOV) that accused DTE of violating the NSR regulations. NOV at
25-26 (June 4, 2010), RE 166-2, Page ID # 6727. The Government did not allege
that DTE failed to follow the specific instructions of the projection regulations for
determining NSR applicability. Rather, the Government alleged that routine bpiler
tube replacement projects that DTE commenced at Monroe Unit 2 in March 2010

were “major modifications,” id., based on its contention that DTE should have

and sufficiency of the information reported in the notice. These determinations of
adequate reporting are not challenged on appeal.”).
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predicted that its projects would cause a significant increase in emissions. In
response to an information request, DTE provided the Government with additional
information explaining its projections, including that “[i[f current information were
used [in PROMOD], it is unlikely that we would have even projected increased
demand (and emissions) for this unit.” 2010 DTE Letter in Response to § 114
Request at 4 (June 1, 2010), RE 166-3, Page ID # 6779 (Boyd Decl. Ex. 3)."
Ultimately, the Government was unwilling to accept DTE’s projections, so the
Government filed this lawsuit in August 2010, shortly after Monroe Unit 2
resumed operations and before annual data were available to show whether
Monroe Unit 2 had emitted any regulated pollutant at greater-than-baseline levels,
much less whether the projects had caused emissions to increase. In its Complaint,

the Government asserted two essentially identical claims—that DTE violated the

2 In a follow-up letter dated June 23, 2010, DTE reiterated and further
explained:

The attached chart further illustrates and confirms the conclusion of
the Company’s notification to [MDEQ] prior to the project, i.e., that
there will be no significant increase in emissions due to the project.
The chart provides the results of Detroit Edison’s 2009 PROMOD
runs in comparison to the 2005-2007 baseline period, and confirms
that emissions and utilization projections are the product of
independent factors such as demand and fuel prices, not tube
replacements.

June 23,2010 DTE Response to NOV at 3, RE 166-3, Page ID # 6784 (Boyd Decl.
Ex. 4).
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PSD (Count One) and NNSR (Count Two) programs by constructing a major
modification at Monroe Unit 2 without a permit.

B.  The District Court Grants DTE’s Original Motion for
Summary Judgment.

DTE moved for summary judgment, because the Government had no
evidence showing that emissions at Monroe Unit 2 increased after the 2010
projects. The Government’s case instead was built on exactly the type of second-
guessing that the 2002 NSR Reform Rules do not tolerate. Specifically, the
Government intended to prove its case by showing, through expert testimony, that
DTE should have projected that the projects would cause an increase in emissions,
regardless of DTE’s projection that no increase would result from the project and
regardless of whether actual post-project emissions ever increased above baseline
levels (and, indeed, regardless of whether emissions actually decreased, as they did
since Monroe Unit 2 returned to operation after the projects, over four years ago).

The district court agreed with DTE that the 2002 NSR Reform Rules do not
allow the type of second-guessing that was the cornerstone of the Government’s
liability proof. See Summ. J. Op. & Order I, RE 160. The district court found that
DTE had complied with the rules’ preconstruction source obligations governing
notice requirements, “upholding both the timeliness and sufficiency of the
information reported in the notice,” DTE, 711 F.3d at 649, and also found that

actual post-project emissions data did not show an actual significant increase in
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emissions. Summ. J. Op. & Order I at 8-9, RE 160, Page ID # 6641-42.
~ According to the court, any contention that the 2010 projects were, in fact, major
modifications was therefore premature. Id. at 10, Page ID #6643. The district
court also rejected the Government’s belated claim that DTE’s preconstruction
notice to MDEQ was deficient, both because the notice met all of the regulatory
requirements and because the Government failed to allege in its NOV that DTE’s
notice was deficient. Id. at 12, Page ID # 6645.

The Government appealed.

C. This Court’s 2013 Decision

1. This Court Endorsed Key Premises of The District
Court’s 2011 Decision.

On appeal, the Government pursued the same enforcement theory it had
pursued unsuccessfully in the district court. The Government argued that it should
be able to prove that a major modification has occurred by second-guessing the
operator’s projection: “[The Government] can ... enforce PSD requirements by
demonstrating that the operator should have projected that emissions would
increase.” Br. for the United States as Appellant (2012 U.S. Br.) at 29 (Feb. 17,
2012), ECF No. 38 (Case No. 11-2328) (emphasis in original); see also Reply Br.
for the United States as Appellant at 5 (June 8, 2012), ECF No. 60 (Case No. 11-
2328) (claiming that “the statute itself, the ... regulation, case law, and decades of
NSR practice ... all ... make clear that EPA can enforce NSR based on the
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pollution an operator should have expected to result from construction,” and
regardless of whether emissions actually increase after construction). The
Government contended that it need not adduce evidence of an actual increase in
emissions after the project to meet its burden. 2012 U.S. Br. at 31. It would
suffice, argued the Government, to show that a “projection|[]” made after the fact in
the context of an enforcement case would have shown an increase. /d.

This Court issued its decision on March 28, 2013. In that decision, the
Court did not question the basic premises of the district court’s summary judgment
decision or disagree with the district court’s conclusion that there can be no
modification where there is no actual emissions increase due to the project. “[T]he
district court’s premises are largely correct,” the Court observed. DTE, 711 F.3d at
649. The 2002 NSR Reform Rules “do[] not contemplate approval of the
projection prior to construction.” Id. The regulations, therefore, “allow operators
to undertake projects without having EPA second-guess their projections.” Id. at
644. Were EPA allowed to “second-guess the making of the projections, then a
project-and-report scheme would be transformed into a prior approval scheme.”
Id. at 649. Thus, the Court observed, “submitting [the] ... projection one day
before construction began ... is fully consistent with a project-and-report scheme.”

Id. at 650. And “keep[ing] ... post-construction emissions down in order to avoid
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the significant increases that would require a permit ... is entirely consistent with
the statute and regulations.” Id.

The Court also agreed with the district court on the role of post-project
data—they dictate whether or not a modification has occurred, where the operator
has projected no increase in emissions due to the project: “If [the] company’s
projections are later proven incorrect, EPA can bring an enforcement action”
alleging a major modification. Id. at 651. This reflects the nature of the statutory
and regulatory modification program: “As EPA conceded at oral argument, the
statute and regulations allow sources to replace parts indefinitely without losing
their grandfathered status so long as none of those changes cause an emissions
increase.” Id.

2. This Court Carves Out a Narrow Category of Claims
to Ensure That the System Works.

But the Court also concluded that the district court’s legal holding might
have been stated too broadly in one limited respect. The Court explained, “This
appeal raises a single question: can EPA challenge th[e] [operator’s] projection
before there is post-construction data to prove or disprove it?” Id. at 644. The
Court answered this question in the affirmative: even though an operator’s
projections are not subject to second-guessing by EPA, “[t]he operator has to make
projections according to the requirements for such projections contained in the

regulations. If the operator does not do so, and proceeds to construction, it is
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subject to an enforcement proceeding.” Id. at 649. Stated differently, “[i]f there is
no projection, or the ‘projection is made in contravention of the regulations guiding
how the projection is to be made, then the system is not working.” Id. “[A]ta
basic level the operator has to make a projection in compliance with how the
projections are to be made.” Id. (emphasis added).

The category of enforcement actions contemplated by the Court’s decision is
narrow. EPA is authorized to bring an enforcement action if it believes the
operator has not conducted a projection at all or if the operator has not complied
with the “requirements for such projections contained in the regulations.” /d. at
649. As the Court explained, “EPA must be able to prevent construction if an-
operator ... uses an improper baseline period or uses the wrong number to
determine whether a projected emissions increase is significant.” Id. at 650.
Notably, these examples of “specific instructions” that can be subject to
enforcement are straightforward, explicit, easily-determined, numeric
requirements that do not involve the exercise of technical and engineering
judgment by the operator. The Court admonished that the Government cannot
second-guess those judgments. For example, EPA cannot substitute its judgment
for that of the operator as to the likely demand for the unit in the projected years or
with respect to the weight given to each of the relevant factors the operator must

consider in making a projection. The object of such an action, rather, 1s to ensure
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“at a basic level” that “the operator has ... [madé] a projection in compliance with
how the projections are to be made.” Id. at 649. Critically, “this does not mean
that the agency gets in effect to require prior approval of the projections.” Id.
(emphasis added). And, as this Court recognized, the consequence of doing the

(499

projection incorrectly may merely be for “‘the agency ... [to] make [the operator]
do the projection right.”” Id. at 650.

3. The District Court Concludes That DTE Complied
with the Regulations’ Specific Instructions.

On remand, DTE promptly moved for summary judgment, because the
undisputed facts established that DTE had complied with the objective
requirements of the regulations. DTE used the correct baseline period, and DTE
relied on its PROMOD production model, which the Government itself describes
as “a ‘sophisticated’ computer model .... [b]ased on ‘exhaustive’ input data.”
Gov’t Br. at 13. And after excluding emissions that DTE concluded were
unrelated to the project, DTE determined that there would be no significant
increase in emissions caused by the project in any of the five years following the
project. This undisputed evidence showed that, “at a basic level,” DTE had made
“a projection in compliance with how the projections are to be made.” DTE, 711
F.3d at 649.

The district court agreed. The Government, the court explained, does not

“contend that [DTE] violated any of the agency’s regulations when [it] computed
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the preconstruction emission projections from Unit 2.” Summ. J. Op. & Order II at
3,RE 196, Pége ID # 7515. Instead, the Government challenged DTE’s judgment

in applying the “demand growth exclusion”—the Governmént would have applied

the exclusion differently. Id. This, held the district court, was impermissible

“second-guessing.” Id. Indeed, the district court observed that based on post-

b 49

project data, the Government’s “own preconstruction emission projections are now
verifiably inaccurate.” Id. at 4, Page 7516. Thus, not only was the Government
seeking to second-guess DTE’s projection, it was doing so on the basis of its own
demonstrably incorrect projection. Nonetheless, the district court noted that this
“does not permanently bar EPA from commencing @n enforcement action against
defendants” if in the future it could show that the project had in fact caused a
significant emiésions increase. Id.

This appeal followed.

STANDARD OF REVIEW

This Court reviews a district court’s grant of summary judgment de novo.
Trs. of Resilient Floor Decorators Ins. Fund v. A & M Installations, Inc., 395 F.3d
244, 247-48 (6th Cir. 2005). Summary judgment is appropriate where the movant
- shows there is “no genuine dispute as to any material fact and the movant is

entitled to judgment as a matter of law.” FED. R. Civ. P. 56(a).
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SUMMARY OF ARGUMENT

1. The Government’s objective in this latest chapter of its action against
the Monroe Unit 2 repair and replacement projects remains unchanged from its
original objective. It seeks to second-guess DTE’s projection—specifically DTE’s
application of the causation requirement—to prove that DTE “‘should have
expected’” that the 2010 projects at Monroe Unit 2 would cause significant
emissions increases, see Gov’t Br. at 29, notwithstanding that emissions at Monroe
Unit 2 have verifiably decreased after the projects. This Court squarely rejected
this approach to enforcement in its 2013 opinion, while allowing for limited
actions to ensure “at a basic level” that DTE complied with the “specific
instructions” governing preconstruction projections.

The Government tries to fit this claim within this Court’s 2013 mandate by
purporting to identify three ways in which DTE violated the “specific instructions”
in the regulations: (1) by failing to consider all “relevant information,” id. at 26;
(2) by improperly applying the so-called “demand growth exclusion,” id. at 36-37;
and (3) by failing to adequately “explain” or “document” its application of the
“demand growth exclusion,” id. at 32-33. The Government is wrong on each of
these points. DTE considered “all relevant information,” as the Government itself
concedes, but the Government would place different weight on certain factors than

did DTE. That is second-guessing. So too is the Government’s argument that
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DTE failed to apply the demand growth exclusion properly. It can point to no
“specific instruction” that DTE failed to follow; it just would have evaluated
causation differently. And nothing in the rules requires DTE to “demonstrate” to
EPA’s satisfaction the validity of its projection. To require otherwise would be to
mandate the very “prior approval” system this Court unequivocally rejected. The
rules instead required DTE to “project-and-report,” and both the district court and
this Court have held that DTE satisfied those requirements.

2. The Gévemment’s request for deference is similarly misplaced.
Deference to an agency’s interpretation of its regulations is not appropriate where
the rules are unambiguous, and the 2002 NSR Reform Rules state unambiguously
that a project ““is not a major modification if it does not cause a significant
emissions increase.” 40 C.F.R. § 52.21(a)(2)(iv)(a). And this Court already has
concluded that the rules preclude enforcement by “second-guess[ing].” DTE, 711
F.3d at 649. Moreover, the statements to which the Government seeks deference
are either irrelevant to the issues presented here or relate to earlier versions of the
NSR rules, not the 2002 rules at issue here.

3. The Government’s enforcement theory is also fatally flawed due to
the Government’s failure to allege any violation of the projection regulations in its
NOV. Contrary to the Government’s suggestions, the NOV relates solely to the

allegation that DTE undertook a “major modification” at Monroe Unit 2, which is

45



Case: 14-2274 Document: 26 Filed: 02/27/2015 Page: 64

very different from any claim based on a “specific” alleged violation of the
projection regulations, the consequence of which merely would be to require DTE
to redo the projection.

ARGUMENT

I. EPA Seeks to Second-Guess DTE’s Preconstruction Projection,
Which This Court Already Has Concluded Is Improper.

A.  Post-Project Data Dictate Whether a Project Was a
Modification.

The central premise of the Government’s argument on appeal is a
mischaracterization of this Court’s 2013 opinion. Specifically, the Government
asserts that the Court diminished the salience of post-project emissions data in
determining whether a project is a major modification, when the operator’s
preconstruction projection shows no significant increase caused by the projects.
Gov’t Br. at 50 (stating that this Court “rejected” the argument that “only post-
project data can trigger major modification status™). According to the
Government, “[t]he fact that emissions have (so far) gone down in the years after
the overhaul does not shed any light on whether DTE followed the regulations in
predicting emissions before the project.” PL. U.S. Opp’n to DTE’s Mot. for Summ.
J. Based on Compliance with Pre-Construction Projection Requirements at 11
(Aug. 2, 2013), RE 178 (filed under seal). The Government goes on to suggest this

Court held that, if the Government can establish that an operator “should have
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expected” an emissions increase, that alternative projection “determine[s] whether
a project is a major modification” and thus requires a permit. Gov’t Br. at 29, 48.
This is a blatant mischaracterization of the Court’s decision. In describing

the “project-and-report” system created by the regulations, this Court explained
that it is the “owners and operators” of major sources who must do a projection,
and it is “[tJhat projection” that determines whether a preconstruction permit is
needed. DTE, 711 F.3d at 644 (emphasis added). The Court then went on to
emphasize that the validity of that preconstruction projection showing no increase
in emissions caused by the project would be measured by actual post-project
emissions:

If a company’s projections are later proven incorrect,

EPA can bring an enforcement action. ... 1f post-

construction emissions are higher than preconstruction

emissions, and the increase does not fall under the

demand growth exclusion, the operator faces large fines

and will have to undertake another project at the source
to install modern pollution-control technology.

Id. at 651. Nowhere in this Court’s opinion did it endorse the Government’s
position that it can enforce by second-guessing—by showing that the operator

should have projected a significant increase caused by the project.”

> Had this Court accepted the Government’s theory, it would not have
explicitly held that an operator may “keep its post-construction emissions down in
order to avoid the significant increases that would require a permit.” DTE, 711
F.3d at 650 (emphases added). Nor would it have observed that DTE’s practice of

47



Case: 14-2274 Document: 26 Filed: 02/27/2015 Page: 66

In fact, the Court specifically rejected the Government’s position, both at
oral argument and in its opinion. The exchange at oral argument is revealing:

JUDGE ROGERS: [You] would have to say there’s
some Regulation which [DTE] interpreted incorrectly in
making these projections. Is that correct?

MR. BENSON: Well, I think what the district court
would find is that one side or the other’s projection was
inaccurate based on the facts. It is really a factual
question, and then there is a legal question.

JUDGE ROGERS: Alright. That puzzles me entirely.

* * *

MR. BENSON: [I]f there is a projection that complies
with the regulations, there may be two different
projections that both sort of on a superficial level meet
the requirements of the regulations. But they would rely
on different facts that would be found by the district
court. ... And that is the type of analysis that EPA and
the company is going to do and in a court below the court
would have to decide whose analysis makes sense.

JUDGE ROGERS: Well here’s the problem I have with
that. That sounds like getting a permit to not get a
permit. It sounds like you have to get approval from EPA
as to your calculations before you can proceed without a
permit.

Oral Arg. at 50:39, Nov. 27, 2012 (emphases added).
Thus, consistent with the 2002 rules, the majority unsurprisingly rejected the

Government’s argument that, even though the company’s projection (including

“purposely manag|ing] the cost of electricity from Monroe Unit #2 to keep its
emissions from increasing ... further[s] the goal of the statute.” Id. at 651.
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necessarily its application of the demand growth exclusion) complies with the
regulations at “superficial level,” the Government nevertheless should be allowed
to have its own hired experts second-guess it in court. Rather, this Court made
clear that the rules do not tolerate such second-guessing;:

[1]f the agency can second-guess the making of the

projections, then a project-and-report scheme would be

transformed into a prior approval scheme. ... [A]t a basic

level the operator has to make a projection in compliance

with how the projections are to be made. But this does

not mean that the agency gets in effect to require prior
approval of the projections.

DTE, 711 F.3d at 649 (emphasis added).

The Court also properly recognized that the Govefnment was attempting to
use NSR “enforcement” for a purpose at odds with the statutory objective of NSR.
At oral argumeht, Judge Rogers observed in questioning EPA’s counsel: “The
only way you can really use a lever to force them to get a permit which would put
them to a lower level than they now have is to second-guess their projection in a
way that projects it higher than what even turns out to be reality.” Oral Arg. at
46:20, Nov. 27, 2012 (emphasis added). That is not the purpose of NSR. The
Court thus specifically observed that the definitions of “major modification” in the
regulations are:

incompatible with EPA’s argument that [NSR] is a
program designed to force every source to eventually

adopt modern emissions control technology. ... As EPA
conceded at oral argument, the statute and regulations
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allow sources to replace parts indefinitely without losing
their grandfathered status so long as none of those
changes cause an emissions increase.

DTE, 711 F.3d at 650-51.

For this reason, the Government’s extended discussion of the
“preconstruction” nature of NSR, see Gov’t Br. at 42-54, is a non sequitur. DTE
does not contend—and the district court did not hold—that NSR applicability can
be “erased” by post-project emissions data. If the operator projects that a project
will cause an increase, it must get a permit. DTE, 711 F.3d at 647. But where the
operator does not project an increase due to the proposed project, the operator is
not “require[d] ... to obtain any determination from the Administrator before
beginning actual construction.” 40 C.F.R. § 52.21(r)(6)(i1). There is no “major
modification” for which a permit must be obtained, so there is nothing to “erase.”
The validity of the operator’s projection will be judged by whether the project
causes an actual increase in emissions. If there is such an increase, the operator
must obtain a permit “at that time.” See 57 Fed. Reg. at 32,325. If the project does
not cause an actual increase in emissions, the operator’s projection is now
“verifiably” correct. No “major modification™ has occurred, and no permit was
required. This may even incent the operator to purposely keep emissions below
baseline levels, but as this Court has held, that’s the point of NSR. DTE, 711 F.3d

at 650-51.

50



Case: 14-2274 Document: 26 Filed: 02/27/2015 Page: 69

B.  Decisions Interpreting Pre-2002 Versions of the NSR Rules
Are Inapposite.

The Government tries to bolster its misreading of this Court’s 2013 opinion
by arguing, as it did in its first appeal, that “courts have endorsed EPA’s authority
to bring claims based on what the source ‘expected, or should have expected ... at
the time of the projects.” Gov’t Br. at 11. “Every court to address the issue has
reached the same conclusion,” says the Government. Id. at 2. But the Government
fails to acknowledge the cases it cites involved projects governed by the pre-2002
versions of the rules—almost exclusively the 1980 rules. See Ohio Edison, 276 F.
Supp. 2d at 864, 869 (applying 1980 rules with respect to Activities 2, 4-8, 10-11
and 1992 rules with respect to Activities 1, 3 and 9); United States v. Cinergy
Corp., 384 F. Supp. 2d 1272, 1277 (S.D. Ind. 2005), aff’d, 458 F.3d 705 (7th Cir.
2006) (explaining that it was applying 1980 rules); United States v. Duke Energy
Corp., No. 1:00-CV-1262, 2010 WL 3023517, at *2 (M.D.N.C. July 28, 2010)
(same); United States v. S. Ind. Gas & Elec. Co., No. IP99-1692 C-M/F, 2002 WL

1629817 (S.D. Ind. July 18, 2002) (SIGECO) (same).'* Each of these cases

' The Government suggests that the Seventh Circuit in Cinergy found the
differences between the 2002 rules and earlier versions to be insignificant. 2012
U.S. Br. at 30 n.8 (citing Cinergy, 458 F.3d at 708). The issue the Seventh Circuit
considered was whether net emissions increase should be judged based on hourly
emissions rate or total annual emissions measured in tons per year. Cinergy, 458
F.3d at 708. On that issue, the court correctly observed that there is no difference
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involved enforcement-by-second-guessing,"> which has been rejected in each case
brought under the 2002 NSR Reform Rules. See DTE, 711 F.3d at 649; United
States v. Okla. Gas & Elec. Co., No. CIV-13-690-D, 2015 WL 224911, *8-9 (W.D.
Okla. Jan. 15, 2015). Unsurprisingly, neither of these cases cited, much less relied
on, any of the cases cited in the Government’s brief.

Moreover, each of the decisions cited by the Government relies (either
directly or indirectly) on the order of EPA’s Environmental Appeals Board in /n re
Tennessee Valley Authority, 9 E.A.D. 357,2000 WL 1358648 (EAB Sept. 15,

2000), vacated by, Tenn. Valley Auth. v. Whitman, 336 F.3d 1236 (11th Cir.

between the 1992 and 2002 rules. The Cinergy Court did not address the question
presented here.

'* The litigation track record in these cases shows that the Government seeks
to go well beyond a determination of whether, at a basic level, the operator
complied with the regulations’ specific instructions. In most of these cases,
factfinders have evaluated competing projections and ultimately ruled in favor of
the operators. Only one court uncritically applied the Government’s projection to
find liability for particular projects. See Ohio Edison, 276 F. Supp. 2d at 869. By
contrast, two juries rejected it for the majority of projects at issue in Cinergy, and
the Seventh Circuit reversed one of these jury verdicts (the other partial verdict
was saved from reversal by settlement) because the court found that method
unreliable under Daubert. See Special Verdict Form, Verdict Form |1 of 2], and
Verdict Form [2 of 2}, United States v. Cinergy Corp., No. 99-1693 (S.D. Ind. May
22,2008, May 22, 2008, and May 19, 2009), ECF Nos. 1338, 1339, and 1742;
United States v. Cinergy Corp., 623 F.3d 455, 458-61 (7th Cir. 2010). This mix of
results illustrates the “abysmal breakdown in the administrative process” that led to
the 2002 NSR Reform Rules, and it shows that, its disclaimers to the contrary
notwithstanding, see Gov’t Br. at 51, the Government in this case envisions a trial
where the factfinder will decide which of two projections is “better.”
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2003 )—the same administrative decision that the Eleventh Circuit declared a
nullity due to the Government’s complete disregard of due process.'® Whitman,
336 F.3d at 1246 (“[The EAB] entirely ignor[ed] the concept of the rule of law.”).
That decision, issued as part of the Government’s misguided enforcement
initiative, involved earlier versions of the rules—not the 2002 NSR Reform
Rules—and was the first to adopt the remarkable position that a project that does
not cause an increase could nonetheless be deemed a major modification. That
reading of the earlier rules is inconsistent with the CAA’s definition of
“modification” as a project “which increases the amount of any air polklutant
emitted by such source.” 42 U.S.C. § 7411(a)(4) (emphasis added). In any event,
the 2002 NSR Reform Rules explicitly reject that reading and restore the statute’s
focus on an actual increase in emissions as the defining characteristic of major
modifications by making clear that a project “is not a major modification if it does
not cause a significant emissions increase,” and that “[rlegardless of any such

preconstruction projections,” the occurrence of a major modification depends on

' The decision in SIGECO was issued before the Eleventh Circuit struck
down the EAB’s decision in 7VA4, and it relies exclusively on 774 for this point.
See 2002 WL 1629817, at *3. The Ohio Edison decision relies on SIGECO, see
276 F. Supp. 2d at 881, and the Duke Energy decision relies on Ohio Edison, see
2010 WL 3023517, at *5. The district court’s decision in Cinergy was issued by
the same judge that decided SIGECO and merely affirms that decision. See 384 F.
Supp. 2d at 1276. '
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whether it “causes a significant emissions increase and a significant net emissions
increase.” 40 C.F.R. § 52.21(a)(2)(iv)(a)-(b).

C. The Government Seeks to Prove, Through Second-
Guessing, That DTE Violated the Regulations.

The Government attempts to cram its Orwellian enforcement approach into
the narrow framework this Court envisioned for remand by accusing DTE of
violating the regulations governing emission projections in three respects. Each
argument is baseless and simply reinforces that the Government’s case amounts to
no more than a continued desire to replace DTE’s pre-project projection with one
that is now “verifiably inaccurate.”

1. DTE Considered All Relevant Information.

The Government first accuses DTE of failing to adhere to the requirement to
consider “all relevant information.” Gov’t Br. at 26. But DTE did just that, as the
Government itself acknowledges. For example, the Government concedes that
DTE’s projection was based on a “‘sophisticated’ computer model” that
considered “‘exhaustive’ input[s],” including not only “future outage rates,” “coal
prices,” and “demand,” but also “many other factors.” Id. at 13. DTE told the

Government as much in 2010."”  The Government’s critique is thus not that DTE

17 See 2010 DTE Notification Letter at 2, RE 166-4, Page ID # 6790
(explaining that any increase in emissions over baseline emissions would be “a
function of expected electricity market conditions™); 2010 DTE Letter in Response
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failed to consider relevant information, but rather apparently that DTE placed more
significance on some “relevant” factors, such as power demand and fuel prices,
than would the Government’s litigation expert, who instead would base his
judgment on reduced outage rates alone. Id. at 36. This argument is not based on
any objective requirement of the regulations. There is no specific instruction on
whether and how an operator must consider these factors. Nor is reduced outage
rate even mentioned in the regulations. This is quintessential second-guessing.

2. DTE Properly Applied the Demand Growth
Exclusion.

The Government also contends that DTE violated the regulations by mis-
applying the demand growth exclusion. /d. at 36-37. The Government points to
analyses by one of its hired experts, Mr. Hayet, who Would opine that the projects
should have been expected to cause an increase in utilization of the unit and thus
the associated projected emission increases were “related to” the projects. Id. at
37. The Government also points to DTE’s documents, and argues (without irony)

that DTE should have placed the significance the Government would place on

to § 114 Request at 3-4, RE 166-3, Page ID # 6778-79 (Boyd Decl. Ex. 3) (“[A]
primary driver for a projected increase in generation (and commensurate projected
increase in emissions) from the Monroe Power Plant was an expected increase in
power demand accompanied by an increase in energy cost by $5.85/MWh™); June
23,2010 DTE Response to NOV at 3, R 166-3, Page ID # 6784 (Boyd Decl. Ex. 4)
(explaining that DTE’s 2009 PROMOD runs show that “emissions and utilization
projections are the product of independent factors such as demand and fuel
prices”).
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those documents in litigation, not the significance that DTE placed on them when
evaluating whether the projects would cause an increase in emissions. The
Government protests that this is not impermissible “second-guessing,” but rather a
challenge to the “manner in which DTE used its own information,” id. at 40, as if
there is any difference.

Neither of these lines of argument establish that DTE violated any “specific
instruction” in the regulations regarding the demand growth exclusion. Mr.
Hayet’s methodology is not codified in the rules. Nor do the rules say what weight
an operator should place on certain documents. In the absence of these types of
specific instructions, the application of the demand-growth exclusion rests with the
operator’s technical and engineering judgment, and would be judged, following the
project, by actual post-project emissions. That the Government’s hired expert
would have reached a different conclusion had he done the projection in the first
instance is of no nﬁoment. Otherwise, NSR would become a prior approval
system—one where DTE’s judgment is irrelevant, while the conclusions of outside
litigation experts are deemed conclusive, and where DTE’s understanding of its
own documents and past practices is secondary to that of the Government’s hired
experts. The Government protests that it is not asking the Court to determine
which of “two competing projections is ‘better,”” id. at 51, but that is exactly what

the Government is doing. As its counsel candidly responded to Judge Rogers’s
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questions previously, the only way to resolve the issue presented by the
Government is for the district court to hold a trial to determine whether Mr.
Hayet’s (and other Government experts’) application of the demand growth
exclusion is more “reasonable” than that of DTE’s engineers (and its experts).
Oral Arg. at 50:39, Nov. 27, 2012. This is the epitome of second-guessing.

The Government also points to materials outside of the regulations and
suggests that, while the rules themselves are silent on the method for determining
whether an increase in emissions is unrelated to the projects, EPA has issued
guidance that DTE did not follow. In this regard, the Government cites repeatedly
to a determination made in response to another company’s request that EPA
determine whether a proposed switch to a higher polluting fuel at its plant triggered
NSR. See Gov’t Br. at 9 (citing Northampton Determination, RE 114-7); 28
(same); 35 (same). The determination’s author states that increases in emissions
must be “completely unrelated to” the proposed switch to a more polluting fuel to
qualify for the demand growth exclusion. Northampton Determination at 4, RE
114-7, Page ID # 4895. But this determination does not provide “specific
instructions” governing an operator’s exercise of technical and engineering
judgment regarding the future emissions impact of the repair and replacement of
boiler tubes, let alone codify the methodology the Government’s experts would

have used in this case. It only adds the adverb, “completely,” to the language
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already in the rules—language that DTE applied in projecting that there would be
no emissions increase caused by the project.”® See supra at 19-20.

The Government also argues that a sentence in the preamble for a notice of
proposed rulemaking from 1996 dictates that any change that improves the
operational characteristics of a unit must be deemed a “major modification.” See,
e.g., Gov’t Br. at 28 (citing 61 Fed. Reg. 38,250, 38,268 (July 23, 1996)). Putting
to one side that the projects here were undertaken to maintain historic operating
conditions, it is telling that the Government omits other language from the same
section of that preamble, where EPA explains that it “declined to create a
presumption that every emissions increase that follows a change in efficiency ... is
inextricably linked to the efficiency change.” 61 Fed. Reg. at 38,268. The
preamble then invited comment on utilities’ experience with the demand growth
exclusion under the 1992 rules and whether the rule should be modified. /d

In the course of that rulemaking, which ultimately resulted in the 2002 NSR

Reform Rules, EPA acknowledged that the 1992 rules gave operators substantial

'® In any event, EPA’s characterization of the Northampton Determination is
at odds with the regulatory language and with EPA’s explanation of the
“unrelated” prong in the 1992 rulemaking preamble, see infra note 20; 57 Fed.
Reg. at 32,327 (EPA explained in that preamble that the “unrelated” prong
amounted to a “predominant cause” test), and due no deference. See Christensen
v. Harris Cnty., 529 U.S. 576, 588 (2000) (“To defer to the agency’s position [in
such circumstances] would be to permit the agency, under the guise of interpreting
a regulation, to create de facto a new regulation.”).
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discretion to determine how to apply the demand growth exclusion. At one point,
EPA viewed this feature of the 1992 rules negatively, worrying it left the operators
with too much discretion, and even considered doing away with the demand-
growth exclusion:

[T]he demand growth exclusion is problematic because it
is self-implementing and self-policing. Because there is
no specific test available for determining whether an
emissions increase indeed results from an independent
Jactor such as demand growth, versus factors relating to
the change at the unit, each company with a utility unit
presently adopts its own interpretation. Interpretations
may vary from source to source, as well as from what a
permitting agency would accept as appropriate.

63 Fed. Reg. 39,857, 39,861 (July 24, 1998) (emphases added). EPA thus
proposed not only to eliminate the demand-growth exclusion, but also to require
the operator to submit its projection to the permitting authority for approval and the
imposition of permit limits based on the projection. /d. at 39,862. But in the end,

EPA not only kept the demand growth exclusion, it expanded its availability."

% As is clear from the language adopted by EPA in the 2002 NSR Reform
Rules, EPA emphatically rejected the suggestions in the 1996 proposal and the
1998 notice to do away with the demand growth exclusion or even to create a
presumption that projects that improve the operational characteristics of a unit
likely result in emissions increases. See also 67 Fed. Reg. at 80,244 (explaining
that “[t]Joday’s rule improves the ability of sources to ... maintain the reliability of
production facilities, and effectively utilize and improve existing capacity.”). As
EPA explained in its 2002 Report to the President, EPA’s NSR reform rules
rejected any per se rule of causation to address ambiguities in earlier iterations of
the rules that actually discouraged projects that improve the operational
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And by 2007, EPA came to recognize that “[i]Jn most cases, it is unlikely that
‘demand growth’ emissions could ultimately be found to be related to changes
made at a facility,” and that the record-keeping and reporting requirements of the
rule would be “sufficient...to verify post-project demand growth,” and whether
there is “ultimately... a significant emissions increase.” 72 Fed. Reg. 72,607,
72,610-11 (Dec. 21, 2007).

In short, DTE has applied the demand growth exclusion consistent with the

language and intent of the NSR rules that apply here.”® Nothing in the rules or any

characteristics of power plants. EPA, New Source Review: Report to the President
at 1 (June 2002), available at

http://www.epa.gov/nsr/documents/nsr_report to_president.pdf). “[T]he NSR
program ha[d] impeded or resulted in the cancellation of projects which would
maintain and improve reliability, efficiency and safety of existing energy
capacity.” EPA sought to address these concerns through the 2002 reforms, id. at
32, and to remove “barriers and create[] incentives for more energy efficient or
lower-emitting processes ... without requiring a full NSR permit process.” EPA,
Supplemental Analysis of the Environmental Impact of the 2002 Final NSR
Improvement Rules at 5 (Nov. 21, 2002), available at
http://www.epa.gov/nsr/documents/nsr-analysis.pdf.

*® The Government takes DTE’s Vice President of Environmental
Management and Resources, Skiles Boyd, to task for stating only that DTE
“‘determined that any increase in emissions . . . were attributable to demand
growth. . . .”” Gov’t Br. at 34 (quoting Supp. Boyd Decl. § 5.e, RE 166-5, Page ID
# 6798) (emphasis added by Gov’t). The problem, the Government contends, is
that Boyd’s “declaration does not say that the projected increase was unrelated to
the project, as explicitly required by the rules.” Id. (emphasis omitted). But EPA
itself has used the same language as Boyd did—i.e., describing projected emissions
increase as “attributable to an independent factor” as the equivalent of “unrelated
to the project.” Said EPA, “By definition in our regulations, ‘projected actual
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“guidance” required DTE to assess the causation requirement of the rules in the
way the Government’s litigation experts would. The Government’s argument that
the rules required DTE to apply this unwritten method to project a result that is
now “verifiably inaccurate” is pure second-guessing.
3. DTE Complied With the Notice and Recordkeeping
Requirements, and the Government and Sierra Club

Have Waived Any Further Argument to the
Contrary.

The Government and Intervenor also accuse DTE of failing to adequately
“demonstrate” that any projected post-project increase in eﬁissions was unrelated
to the projects. But neither the Government nor Sierra Club point to any
“instruction” in the projection rules that imposes such a requirement or to any
provision that instructs operators how to make such a demonstration, or when a
demonstration would cross the subjective line the Government would have this
Court draw. To the contrary, the projection regulations direct only that the source
“[s]hall,” after considering “all relevant information,” exclude emissions that are

“unrelated to the particular project” that it “could have accommodated”—an

emissions’ excludes emissions attributable to an independent factor (such as
demand growth)); see, e.g., 40 CFR 52.21(b)(41).” 72 Fed. Reg. at 72,609
(internal footnote omitted). And Boyd, in his 2010 declaration, did say: “As
required under the NSR regulations, Detroit Edison then excluded from the
projections any emissions increases that are unrelated to the Unit 2 Project
(because they are related to the system assumptions in the PROMOD model) ....”
Boyd Decl. § 17, RE 166-3, Page ID # 6745 (emphasis added).
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instruction that DTE indisputably satisfied. See supra at 54-55. If EPA is allowed
to base a challenge to an operator’s projection not on a failure to comply with an
objective requirement of the regulations but on the claim the operator did not
“adequately demonstrate” some aspect of its projection analysis, there would be no
way for the operator to determine whether its analysis is adequate in the eyes of the
agency other than to seck that agency’s concurrence with the projection before
undertaking the project. That is precisely the “prior approval” system that this
Court rejected. DTE, 711 F.3d at 649.

In a similar vein, the Government and Sierra Club accuse DTE of violating
the recordkeeping requirement in the “reasonable possibility” rule. See Gov’t Br.
at 32-33 (citing 40 C.F.R. § 52.21(r)(6)(i)(c)); Br. of P1.-Appellant Sierra Club at
12 (Case No. 14-2275) (same). Section 52.21(r)(6)(1)(c) requires the operator to:

document and maintain ... [a] description of the
applicability test used to determine that the project is not
a major modification for any regulated NSR pollutant ...,
the projected actual emissions, the amount of emissions

excluded under paragraph (b)(41)(ii)(c) of this section
and an explanation for why such amount was excluded

And where the operator concludes that there is a “reasonable possibility” of a
project causing a significant emissions increase, it must submit this information to

the relevant regulatory authority. See 40 C.F.R. § 52.21(r)(6)(ii).
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DTE submitted its section 52.21(r)(6)(i)(c) demonstration to MDEQ as
required by section 52.21(r)(6)(i1). The district court already held that this
notice—which includes the very demonstration that the Government and Sierra
Club accuse DTE of failing to make—fully complied with the regulations, and this
Court agreed. DTE, 711 F.3d at 650. If the notice complied with section
52.21(r)(6)(ii) (requiring the “operator...[to] provide a copy of the information set
out in paragraph (r)(6)(i) of this section to the [permi;[ting authority]”), then DTE
necessarily complied with section 52.21(r)(6)(i)(c¢). The Government and
- Intervenor cahnot relitigate that issue now. Rouse v. DaimlerChrysler Corp., 300
F.3d 711, 715 (6th Cir. 2002).

More importantly, the district court’s holding was not only correct (and
unchallenged on appeal); its reasoning is directly applicable here and compels
rejection of the Government’s and Sierra Club’s argument:

While the explanation of the emissions exclusion in the
Notice Letter is not very specific, and the accompanying
table shows the results of the calculations without their
back-up data, Plaintiff does not point to any provision in

[the NSR] rules requiring specificity beyond that which
was provided ....

Summ. J. Op. & Order I at 12, RE 160, Page ID # 6645 (emphasis added). That
remains true: the Government points to no provision in the regulations that requires
DTE to justify its projection with any more specificity beyond that which DTE

provided.
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In all events, the propriety of DTE’s reliance on the demand growth
exclusion is staring the Government right in the face—DTE performed the
projects, but Monroe Unit 2°s emissions have actually decreased, because low
natural gas prices and the poor economy, among other factors, have depressed
demand for coal-fired electricity. DTE generally identified these considerations in
its March 2010 notice as relevant to its prediction that there would be no emissions
increase due to the projects, and further addressed these factors in June 2010 in
response to a request from the Government. See supra at 54-55 n.17. The actual
post-project data, uncontested by the Government, prove that DTE was right—the
projected increase in emissions in DTE’s projection based on the 2010 PSCR was
due to factors unrelated to the 2010 projects and thus was properly excluded.

And on top of all of that, in response to information requests sent by EPA
before it brought this enforcement action, DTE explained that its 2009 and 2011
PSCR filings—the regulatory filings that included the “sdphisticated” PROMOD
computer modeling for the years immediately before and immediately after the
year in which the projects at issue took place—confirmed the validity of DTE’s
conclusion that any increases in emissions calculated in the 2010 PSCR submittal
were due to factors unrelated to the projects. The inputs for the 2009 and 2011
PSCR filings accounted for the projects in the same way as the 2010 PSCR filing,

which formed the basis for the projection for the 2010 projects. But both of these
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filings predicted that post-project emissions would decrease in all years following
the Monroe Unit 2 projects, thus confirming the increase projected in the 2010
projection was due to factors unrelated to the projects. See June 23,2010 DTE
Response to NOV, RE 166-3, Page # 6782-87 (Boyd Decl. Ex. 4); Decl. of
Michael J. King, RE 46-11. So the Government is simply wrong to suggest that
“DTE has never provided an explanation for excluding its entire predicted
emissions increase under the demand growth exclusion,” Gov’t Br. at 32, and that
DTE’s application of the demand growth exclusion is based only on a general
“belief” that the projects would not cause an emissions increase, id. at 33. Nor is it
correct for the Government to argue that DTE “never disputed” that the projects
would “[i]ncrease[] generation at Monroe 2; and [t]hat much of the predicted
increase was related to the project.” Gov’t Br. at 36, 37. DTE has consistently
disputed these contentions, starting with its March 2010 pre-project notification
and continuing through letters to EPA in 2010, declarations of DTE engineers,
expert reports, and multiple rounds of briefing in the district court and this Court.
In spite of all of this, the Government persists in asking the Court to hold
that DTE should have (a) projected that emissions would increase (even though
they have decreased); and (b) concluded that the increase was caused by the
projects. This is “reality control” at its finest. If it is not second-guessing, it is

hard to imagine what is.
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II. The Government’s Litigation Position Is Not Entitled to
Deference.

The Government cannot take refuge in deference under Auer v. Robbins, 519
U.S. 452 (1997). An agency’s interpretation of its own rules is entitled to
deference only where the rules are ambiguous. See Christensen, 529 U.S. at 588.
The Court need not defer to the Government’s interpretation if an “alternative
reading is compelled by the regulation’s plain language or by other indications of
the [the agency’s] intent at the time of the regulation’s promulgation.” Thomas
Jefferson Univ. v. Shalala, 512 U.S. 504, 512 (1994) (internal quotation marks
omitted). The rules here state unambiguously that a project “is not a major
modification if it does not cause a significant emissions increase.” 40 C.F.R.
§ 52.21(a)(2)(iv)(a). And this Court already has concluded that the rules preclude
enforcement by “second-guess[ing].” DTE, 711 F.3d at 649. That is the end of the
matter.

Furthermore, deference does not apply to litigating positions that are no
more than post-hoc rationalizations. See Bowen v. Georgetown Univ. Hosp., 488
U.S. 204, 212-13 (1988) (deference to an agency’s “convenient litigati[on]
position” would be “entirely inappropriate” where the agency’s position is contrary
to the view advocated by the agency in past cases and is not “reasoned and
consistent”); Auer, 519 U.S. at 462 (contrasting an agency’s “post hoc

rationalization” with a “fair and considered judgment). Thus, contrary to the
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Government’s bald assertion that “Courts have long recognized that deference is
particularly appropriate for EPA’s NSR rules,” Gov’t Br. at 54, courts have
routinely refused to defer to the Government’s ever-shifting positions on NSR
applicability >’

The Government nonetheless argues for “deference” to various statements it
has made about various versions of the rules, none of which have any bearing on
the issues presented here. First, the Government asks for deference to this
statement in the preamble to the 2002 NSR Reform Rules: “If you are

subsequently determined not to have ... properly project[ed] emissions ... you will

! Ala. Power Co.,372 F. Supp. 2d at 1306 (EPA’s “zigs and zags
represented by its contradictory... statements and rules” and its failure to speak
“with one voice, or a consistent voice, or even a clear voice, on this issue”
undermine its claim for deference); Sierra Club v. Tenn. Valley Auth., No. CV-02-
2279-VEH, slip op. at 9 (N.D. Ala. July 5, 2006) (“[I]t is singularly unwise, under
any standard of administrative deference, to say grace over the retroactive agency
interpretation of regulations affecting a huge, nationally regulated industry where
the new interpretation will result in the expenditures, collectively, of billions of
dollars trying to retrofit work that wasn’t designed to meet the standards now being
imposed.”); United States v. E. Ky. Power Coop., Inc., 498 F. Supp. 2d 976, 993
(E.D. Ky. 2007) (holding EPA’s interpretation deserves no deference where the
agency “takes an inconsistent view of the regulations, makes inconsistent
statements with respect to the regulation, and also enforces the regulation with no
discernable consistency™); Pa. Dep’t of Envtl. Prot. v. Allegheny Energy, Inc., No.
05-885, 2008 WL 4960100, at *5, 7 (W.D. Pa. Sept. 2, 2008) (adopting standard of
courts that “have not accorded deference to the EPA’s narrow interpretation of [the
regulations] due to the agency’s conflicting guidance,” but instead comporting with
“EPA’s original interpretations™); Nat’l Parks Conservation Ass’nv. Tenn. Valley
Auth., 618 F. Supp. 2d 815, 827 (E.D. Tenn. 2009) (refusing to defer to EPA’s new
interpretation of the regulations).
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be subject to any applicable enforcement provisions.” Gov’t Br. at 55 (citing 67
Fed. Reg. at 80,190). But that passage says nothing about second-guessing or how
federal or State enforcement agencies can prove that the operator did not “properly
project emissions.” On that question, the 2002 NSR Reform Rules, not to mention
repeated comments by EPA in the rulemaking record, demonstrate that EPA
expected post-construction emissions to be the measure by which the
preconstruction projection would be judged. See supra at 28-29. And this Court
held as much. DTE, 711 F.3d at 651 (“A project-and-report scheme is entirely
compatible with the statute’s intent .... If a company's projections are later proven
incorrect, EPA can bring an enforcement action. See 40 C.F.R. §
52.21(a)(2)(iv)(b).”).

The Government next asks for deference to the very same EAB decision that
the Eleventh Circuit nullified in toto as an affront to due process. See id. at 56
(citing In re Tenn. Valley Auth., 9 E.A.D. at 359). Surely this Court is not required
to (and should not) defer to a decision that “entirely ignor[ed] the concept of the
rule of law.” Whitman, 336 F.3d at 1246. In any event, to the extent the EAB’s
statements in this decision have any significance at all, they are irrelevant here
because they are not interpretations of the 2002 NSR Reform Rules. And even if
they were, the EAB’s statements cannot be squared with this Court’s unequivocal

proscription against second-guessing.
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It is notable that the Government does not expressly seek deference to its
view of how operators should apply the demand growth exclusion. The
Government does not, that is, ask this Court to defer to its position that the
methodology employed by its litigation experts must be used by operators when
projecting whether projects will cause an emissions increase. Nor could it. The
rules leave that question to the operator’s technical and engineering judgment. The
Government could not lawfully substitute a system that affords that measure of
judgment for one that requires strict adherence to an unwritten methodology
announced for the first time in an enforcement proceeding. Cf. Christopher v.
SmithKline Beecham Corp., 132 S. Ct. 2156, 2168 (2012) (“It is one thing to
expect regulated parties to conform their conduct to an agency’s interpretations
once the agency announces them,; it is quite another to require regulated parties to
divine the agency’s interpretations in advance or else be held liable when the
agency announces its interpretations for the first time in an enforcement
proceeding and demands deference.”). And as the rules and this Court have made
clear, the operator is not “require[d] ... to obtain any determination from the
Administrator before beginning actual construction.” 40 C.F.R. § 52.21(r)(6)(i1);
see also DTE, 711 F.3d at 649 (explaining that the regulations do not require

approval of projections).
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In sum, the Government’s position contradicts EPA’s “fair and considered
Judgment” reflected in its 2002 rulemaking and is nothing more than a “convenient
litigati[on] position” designed to achieve a desired enforcement result. “It has
become axiomatic that an agency is bound by its own regulations. The fact that a
regulation as written does not provide [an agency] a quick way to reach a desired
result does not authorize it to ignore the regulation or label it ‘inappropriate’ [or
absurd].” Panhandle E. Pipe Line Co. v. FERC, 613 F.2d 1120, 1135 (D.C. Cir.
1979) (citing Service v. Dulles, 354 U.S. 363 (1957)). The Government’s
interpretation of the rules to allow second-guessing is not entitled to deference.

II1. EPA Has Not Alleged a Violation of Projection Regulations.

This Court’s 2013 opinion also precludes the Government from contending
that the 2010 projects were “major modifications.” DTE projected that the 2010
projects at Monroe 2 would not cause an increase in emissions, and actual post-
project data confirm that projection. The Government cannot second-guess that
projection, substituting for it one that is “now verifiably inaccurate.” Construction
is now complete, so whether the projects were “major modifications” will be
determined by actual emissions data, which show decreased emissions. See supra
at 28-29. The Government instead may contend, at most, that DTE violated the
projection regulations set forth in 40 C.F.R. § 52.21(b)(41)(i1). And as set forth

above, the Government has failed as a matter of law to show that.
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But even if the Government could establish a violation of the projection
regulations, it faces an insurmountable jurisdictional problem—it failed to allege
any violation of the projection regulations in its NOV. The authority to bring a
claim—and this Court’s jurisdiction to hear it—are premised on EPA’s providing
the required pre-suit notice. See United States v. LTV Steel Co., 116 F. Supp. 2d
624, 632 (W.D. Pa. 2000). The Government is only authorized to bring civil
actions under 42 U.S.C. § 7413(b) based on the “specific violation[s] alleged in the
NOV.” United States v. AM Gen. Corp., 808 F. Supp. 1353, 1362 (N.D. Ind.
1992). The Government’s NOV thus defines the permissible scope of its
Complaint, and the district court has already held that the Government “is barred
from pursuing claims not specified in its [NOV].” Summ. J. Op. & Order I at 12,
RE 160, Page ID # 6645. Failure to comply with the notice requirements warrants
dismissal for lack of subject matter jurisdiction. United States v. Pan Am. Grain
Mfg. Co., 29 F. Supp. 2d 53, 56 (D.P.R. 1998).

The Government suggests that it did allege a violation of § 52.21(b)(41)(11)
on page 4 of its NOV. Gov’t Br. at 38 n.8. But nowhere on page 4, or anywhere
else in its NOV, does EPA allege a violation of the projection regulations, much

less the specific provisions of § 52.21(b)(41)(ii). Rather, the NOV relates solely to
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the allegation that DTE undertook a “major modification” at Monroe Unit 27a
contention that this Court already has ruled will be judged by post-project
emissions data. DTE, 711 F.3d at 649. That is very different from any claim based
on a “specific” alleged violation of § 52.21(b)(41)(ii).” Because the Government
failed to assert that claim in its NOV, this Court lacks jurisdiction to hear it.

And even if the Government had alleged a violation of section
52.21(b)(41)(ii) in its NOV and could prove it, the result would not be a finding
that the 2010 projects at Monroe Unit 2 were major modifications because
emissions have verifiably decreased. Instead, the result would be a finding of a
one-time violation of the regulations governing projections, justifying at most, a
civil penalty for the violation, see 42 U.S.C. § 7413(b); 40 C.F.R. § 194, or
perhaps an injunction requiring DTE to go back and “do the projection right,” see
DTE, 711 F.3d at 650. But, as the district court noted, what would be the use of

that? Summ. J. Op. & Order Il at 3-4, RE 196, Page ID # 7515-16. Emissions

2 See, e.g., NOV at § 25, RE 166-2, Page ID # 6727, (“DTE is in violation
of PSD requirements ... for constructing a major modification.”).

» EPA knows how to assert an alleged violation of the projection rules. In
United States v. Okla. Gas & Elec. Co., EPA recently alleged not that the utility
undertook a “major modification,” but that it “failed to include [in its notice to the
state] a projection of post-project emissions as required by ... regulations.”
Compl. 9 44, No. 13-cv-690-D (W.D. Okla. filed July 8, 2013), ECF No. 1. There
are no similar allegations here.
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have decreased after the projects; the only “correct” projection would be one that
shows likewise.”* Id

CONCLUSION

DTE complied with the “specific instructions” in the 2002 NSR Reform
Rules for projecting before construction whether the 2010 projects at Monroe Unit
2 would cause a significant emissions increase. The Government can point to no
“specific instruction” with which DTE failed to comply. The Government instead
disputes DTE’s technical and engineering judgment—its conclusion that the
projected increase in emissions in the 2010 PSCR filing was due to factors
unrelated to the projects. Had the Government been responsible for that
projection, it would have reached é different conclusion by using a methodology
that is not reflected in the rules. That is second-guessing pure and simple, and it is
not tolerated by the rules or this Court’s 2013 decision. The district court correctly

entered summary judgment in DTE’s favor. That judgment should be affirmed.

** In this respect, the Government is confused about the import of the district
court’s observation that emissions have decreased since DTE completed the
projects. The district court did not hold that post-project emissions data can “erase
NSR applicability.” Gov’t Br. at 1. Rather, the district court made the
- unexceptional observation that requiring DTE to redo the projection now could not
lead to the conclusion that the projects were, in fact, major modifications, because
the only “reasonable” projection at this time is one that is generally consistent with
what actually happened after the project.
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EFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-95 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 95-95, set out as a note under section 7401 of
this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-95 [Aug. 7, 1977} to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-95 {this chapter], see
section 406(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

§7409. National primary and secondary ambient
air quality standards

(a) Promulgation

(1) The Administrator—

(A) within 30 days after December 31, 1970,
shall publish proposed regulations prescribing
a national primary ambient air quality stand-
ard and a national secondary ambient air
quality standard for each air pollutant for
which air quality criteria have been issued
prior to such date; and

(B) after a reasonable time for interested
persons to submit written comments thereon
(but no later than 90 days after the initial pub-
lication of such proposed standards) shall by
regulation promulgate such proposed national
primary and secondary ambient air quality
standards with such modifications as he deems
appropriate.

(2) With respect to any air pollutant for which
air quality criteria are issued after December 31,
1970, the Administrator shall publish, simulta-
neously with the issuance of such criteria and
information, proposed national primary and sec-
ondary ambient air quality standards for any
such pollutant. The procedure provided for in
paragraph (1)(B) of this subsection shall apply to
the promulgation of such standards.

(b) Protection of public health and welfare

(1) National primary ambient air quality
standards, prescribed under subsection (a) of
this section shall be ambient air quality stand-
ards the attainment and maintenance of which
in the judgment of the Administrator, based on
such criteria and allowing an adequate margin
of safety, are requisite to protect the public
health. Such primary standards may be revised
in the same manner as promulgated.

(2) Any national secondary ambient air qual-
ity standard prescribed under subsection (a) of
this section shall specify a level of air quality
the attainment and maintenance of which in the
judgment of the Administrator, based on such
criteria, is requisite to protect the public wel-
fare from any known or anticipated adverse ef-
fects associated with the presence of such air
pollutant in the ambient air. Such secondary
standards may be revised in the same manner as
promulgated.
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(¢) National primary ambient air quality stand-
ard for nitrogen dioxide

The Administrator shall, not later than one
year after August 7, 1977, promulgate a national
primary ambient air quality standard for NO.
concentrations over a period of not more than 3
hours unless, based on the criteria issued under
section 7408(c) of this title, he finds that there is
no significant evidence that such a standard for
such a period is requisite to protect public
health.

(d) Review and revision of criteria and stand-
ards; independent scientific review commit-
tee; appointment; advisory functions

(1) Not later than December 31, 1980, and at
five-year intervals thereafter, the Administrator
shall complete a thorough review of the criteria
published under section 7408 of this title and the
national ambient air quality standards promul-
gated under this section and shall make such re-
visions in such criteria and standards and pro-
mulgate such new standards as may be appro-
priate in accordance with section 7408 of this
title and subsection (b) of this section. The Ad-
ministrator may review and revise criteria or
promulgate new standards earlier or more fre-
quently than required under this paragraph.

(2)(A) The Administrator shall appoint an
independent scientific review committee com-
posed of seven members including at least one
member of the National Academy of Sciences,
one physician, and one person representing
State air pollution control agencies.

(B) Not later than January 1, 1980, and at five-
year intervals thereafter, the committee re-
ferred to in subparagraph (A) shall complete a
review of the criteria published under section
7408 of this title and the national primary and
secondary ambient air quality standards pro-
mulgated under this section and shall rec-
ommend to the Administrator any new national
ambient air quality standards and revisions of
existing criteria and standards as may be appro-
priate under section 7408 of this title and sub-
section (b) of this section.

(C) Such committee shall also (i) advise the
Administrator of areas in which additional
knowledge is required to appraise the adequacy
and basis of existing, new, or revised national
ambient air quality standards, (ii) describe the
research efforts necessary to provide the re-
quired information, (iil) advise the Adminis-
trator on the relative contribution to air pollu-
tion concentrations of natural as well as anthro-
pogenic activity, and (iv) advise the Adminis-
trator of any adverse public health, welfare, so-
cial, economic, or energy effects which may re-
sult from various strategies for attainment and
maintenance of such national ambient air qual-
ity standards.

(July 14, 1955, ch. 360, title I, §109, as added Pub.
L. 91-604, §4(a), Dec. 31, 1970, 84 Stat. 1679;
amended Pub. L. 95-95, title I, §106, Aug. 7, 1977,
91 Stat. 691.)

CODIFICATION

Section was formerly classified to section 1857c4 of
this title.
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PRIOR PROVISIONS

A prior section 109 of act July 14, 1955, was renum-
bered section 116 by Pub. L. 91-604 and is classified to
section 7416 of this title.

AMENDMENTS

1977—Subsec. (¢). Pub. L. 95-95, §1068(b), added subsec.
(c).
Subsec. (d). Pub. L. 95-95, §106(a), added subsec. (d).

EFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-95 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 95-95, set out as a note under section 7401 of
this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-95 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-95 [this chapter], see
section 4068(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

TERMINATION OF ADVISORY COMMITTEES

Advisory committees established after Jan. 5, 1973, to
terminate not later than the expiration of the 2-year
period beginning on the date of their establishment,
unless, in the case of a committee established by the
President or an officer of the Federal Government, such
committee is renewed by appropriate action prior to
the expiration of such 2-year period, or in the case of
a committee established by the Congress, its duration
is otherwise provided for by law. See section 14 of Pub.
L. 92463, Oct. 6, 1972, 86 Stat. 776, set out in the Appen-
dix to Title 5, Government Organization and Employ-
ees.

ROLE OF SECONDARY STANDARDS

Pub. L. 101-549, title VIII, §817, Nov. 15, 1990, 104 Stat.
2697, provided that:

‘‘(a) REPORT.—The Administrator shall request the
National Academy of Sciences to prepare a report to
the Congress on the role of national secondary ambient
air quality standards in protecting welfare and the en-
vironment. The report shall:

“(1) include information on the effects on welfare
and the environment which are caused by ambient
concentrations of pollutants listed pursuant to sec-
tion 108 [42 U.S.C. 7408] and other pollutants which
may be listed;

*(2) estimate welfare and environmental costs in-
curred as a result of such effects;

*(3) examine the role of secondary standards and
the State implementation planning process in pre-
venting such effects;

‘‘(4) determine ambient concentrations of each such
pollutant which would be adequate to protect welfare
and the environment from such effects;

‘(5) estimate the costs and other impacts of meet-
ing secondary standards; and

*(6) consider other means consistent with the goals
and objectives of the Clean Air Act [42 U.S.C. 7401 et
seq.] which may be more effective than secondary
standards in preventing or mitigating such effects.
**(b) SUBMISSION TO CONGRESS; COMMENTS; AUTHORIZA-

TION.—(1) The report shall be transmitted to the Con-
gress not later than 3 years after the date of enactment
of the Clean Air Act Amendments of 1990 [Nov. 15, 1990].

‘°(2) At least 90 days before issuing a report the Ad-

ministrator shall provide an opportunity for public
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comment on the proposed report. The Administrator
shall include in the final report a summary of the com-
ments received on the proposed report.

‘(3) There are authorized to be appropriated such
sums as are necessary to carry out this section.”

§7410. State implementation plans for national
primary and secondary ambient air quality
standards

(a) Adoption of plan by State; submission to Ad-
ministrator; content of plan; revision; new
sources; indirect source review program;
supplemental or intermittent control systems

(1) Each State shall, after reasonable notice
and public hearings, adopt and submit to the Ad-
ministrator, within 3 years (or such shorter pe-
riod as the Administrator may prescribe) after
the promulgation of a national primary ambient
air guality standard (or any revision thereof)
under section 7409 of this title for any air pollut-
ant, a plan which provides for implementation,
maintenance, and enforcement of such primary
standard in each air quality control region (or
portion thereof) within such State. In addition,
such State shall adopt and submit to the Admin-
istrator (either as a part of a plan submitted
under the preceding sentence or separately)
within 3 years (or such shorter period as the Ad-
ministrator may prescribe) after the promulga-
tion of a national ambient air quality secondary
standard (or revision thereof), a plan which pro-
vides for implementation, maintenance, and en-
forcement of such secondary standard in each
air guality control region (or portion thereof)
within such State. Unless a separate public
hearing is provided, each State shall consider its
plan implementing such secondary standard at
the hearing required by the first sentence of this
paragraph.

(2) Each implementation plan submitted by a
State under this chapter shall be adopted by the
State after reasonable notice and public hear-
ing. Bach such plan shall—

(A) include enforceable emission limitations
and other control measures, means, or tech-
niques (including economic incentives such as
fees, marketable permits, and auctions of
emissions rights), as well as schedules and
timetables for compliance, as may be nec-
essary or appropriate to meet the applicable
requirements of this chapter;

(B) provide for establishment and operation
of appropriate devices, methods, systems, and
procedures necessary to—

(i) monitor, compile, and analyze data on
ambient air quality, and

(ii) upon request, make such data available
to the Administrator;

(C) include a program to provide for the en-
forcement of the measures described in sub-
paragraph (A), and regulation of the modifica-
tion and construction of any stationary source
within the areas covered by the plan as nec-
essary to assure that national ambient air
quality standards are achieved, including a
permit program as required in parts C and D of
this subchapter;

(D) contain adequate provisions—

(i) prohibiting, consistent with the provi-
sions of this subchapter, any source or other
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type of emissions activity within the State
from emitting any air pollutant in amounts
which will—

(I) contribute significantly to nonattain-
ment in, or interfere with maintenance by,
any other State with respect to any such
national primary or secondary ambient air
quality standard, or

(II) interfere with measures required to
be included in the applicable implementa-
tion plan for any other State under part C
of this subchapter to prevent significant
deterioration of air quality or to protect
visibility,

(ii) insuring compliance with the applica-
ble requirements of sections 7426 and 7415 of
this title (relating to interstate and inter-
national poliution abatement);

(BE) provide (i) necessary assurances that the
State (or, except where the Administrator
deems inappropriate, the general purpose local
government or governments, or a regional
agency designated by the State or general pur-
pose local governments for such purpose) will
have adequate personnel, funding, and author-
ity under State (and, as appropriate, local) law
to carry out such implementation plan (and is
not prohibited by any provision of Federal or
State law from carrying out such implementa-
tion plan or portion thereof), (ii) requirements
that the State comply with the requirements
respecting State boards under section 7428 of
this title, and (iii) necessary assurances that,
where the State has relied on a local or re-
gional government, agency, or instrumental-
ity for the implementation of any plan provi-
sion, the State has responsibility for ensuring
adequate implementation of such plan provi-
sion;

(F) require, as may be prescribed by the Ad-
ministrator—

(i) the installation, maintenance, and re-
placement of equipment, and the implemen-
tation of other necessary steps, by owners or
operators of stationary sources to monitor
emissions from such sources,

(ii) periodic reports on the nature and
amounts of emissions and emissions-related
data from such sources, and

(iii) correlation of such reports by the
State agency with any emission limitations
or standards established pursuant to this
chapter, which reports shall be available at
reasonable times for public inspection;

(G) provide for authority comparable to that
in section 7603 of this title and adequate con-
tingency plans to implement such authority;

(H) provide for revision of such plan—

(i) from time to time as may be necessary
to take account of revisions of such national
primary or secondary ambient air quality
standard or the availability of improved or
more expeditious methods of attaining such
standard, and

(ii) except as provided in paragraph (3)(C),
whenever the Administrator finds on the
basis of information available to the Admin-
istrator that the plan is substantially inad-
equate to attain the national ambient air
quality standard which it implements or to
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otherwise comply with any additional re-
quirements established under this chapter;

(I) in the case of a plan or plan revision for
an area designated as a nonattainment area,
meet the applicable requirements of part D of
this subchapter (relating to nonattainment
areas);

(J) meet the applicable requirements of sec-
tion 7421 of this title (relating to consulta-
tion), section 7427 of this title (relating to pub-
lic notification), and part C of this subchapter
(relating to prevention of significant deterio-
ration of air quality and visibility protection);

(K) provide for—

(i) the performance of such air quality
modeling as the Administrator may pre-
scribe for the purpose of predicting the ef-
fect on ambient air quality of any emissions
of any air pollutant for which the Adminis-
trator has established a national ambient
air quality standard, and

(ii) the submission, upon request, of data
related to such air quality modeling to the
Administrator;

(L) require the owner or operator of each
major stationary source to pay to the permit-
ting authority, as a condition of any permit
required under this chapter, a fee sufficient to
cover—

(i) the reasonable costs of reviewing and
acting upon any application for such a per-
mit, and

(ii) if the owner or operator receives a per-
mit for such source, the reasonable costs of
implementing and enforcing the terms and
conditions of any such permit (not including
any court costs or other costs associated
with any enforcement action),

until such fee requirement is superseded with
respect to such sources by the Administrator’s
approval of a fee program under subchapter V
of this chapter; and

(M) provide for consultation and participa-
tion by local political subdivisions affected by
the plan.

(3)(A) Repealed. Pub. L. 101-549,
§101(d)(1), Nov. 15, 1990, 104 Stat. 2409.

(B) As soon as practicable, the Administrator
shall, consistent with the purposes of this chap-
ter and the Energy Supply and Environmental
Coordination Act of 1974 [15 U.S.C. 791 et seq.l,
review each State’s applicable implementation
plans and report to the State on whether such
plans can be revised in relation to fuel burning
stationary sources (or persons supplying fuel to
such sources) without interfering with the at-
tainment and maintenance of any national am-
bient air quality standard within the period per-
mitted in this section. If the Administrator de-
termines that any such plan can be revised, he
shall notify the State that a plan revision may
be submitted by the State. Any plan revision
which is submitted by the State shall, after pub-
lic notice and opportunity for public hearing, be
approved by the Administrator if the revision
relates only to fuel burning stationary sources
(or persons supplying fuel to such sources), and
the plan as revised complies with paragraph (2)
of this subsection. The Administrator shall ap-

title 1,
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prove or disapprove any revision no later than
three months after its submission.

(C) Neither the State, in the case of a plan (or
portion thereof) approved under this subsection,
nor the Administrator, in the case of a plan (or
portion thereof) promulgated under subsection
(c) of this section, shall be required to revise an
applicable implementation plan because one or
more exemptions under section 7418 of this title
(relating to Federal facilities), enforcement or-
ders under section 7413(d)* of this title, suspen-
sions under subsection (f) or (g) of this section
(relating to temporary energy or economic au-
thority), orders under section 7419 of this title
(relating to primary nonferrous smelters), or ex-
tensions of compliance in decrees entered under
section 7413(e)! of this title (relating to iron-
and steel-producing operations) have been grant-
ed, if such plan would have met the require-
ments of this section if no such exemptions, or-
ders, or extensions had been granted.

(4) Repealed. Pub. L. 101-549, title I, §101(d)2),
Nov. 15, 1990, 104 Stat. 2409.

(5Y(A)(1) Any State may include in a State im-
plementation plan, but the Administrator may
not require as a condition of approval of such
plan under this section, any indirect source re-
view program. The Administrator may approve
and enforce, as part of an applicable implemen-
tation plan, an indirect source review program
which the State chooses to adopt and submit as
part of its plan.

(ii) Except as provided in subparagraph (B), no
plan promulgated by the Administrator shall in-
clude any indirect source review program for
any air quality control region, or portion there-
of.

(iii) Any State may revise an applicable imple-
mentation plan approved under this subsection
to suspend or revoke any such program included
in such plan, provided that such plan meets the
requirements of this section.

(B) The Administrator shall have the author-
ity to promulgate, implement and enforce regu-
lations under subsection (¢) of this section re-
specting indirect source review programs which
apply only to federally assisted highways, air-
ports, and other major federally assisted indi-
rect sources and federally owned or operated in-
direct sources.

(C) For purposes of this paragraph, the term
“indirect source’ means a facility, building,
structure, installation, real property, road, or
highway which attracts, or may attract, mobile
sources of poliution. Such term includes parking
lots, parking garages, and other facilities sub-
ject to any measure for management of parking
supply (within the meaning of subsection
(c)X2)(D)(ii) of this section), including regulation
of existing off-street parking but such term does
not include new or existing on-street parking.
Direct emissions sources or facilities at, within,
or associated with, any indirect source shall not
be deemed indirect sources for the purpose of
this paragraph.

(D) For purposes of this paragraph the term
‘“‘indirect source review program’ means the fa-
cility-by-facility review of indirect sources of
air pollution, including such measures as are

18ee References in Text note below.
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necessary to assure, or assist in assuring, that a
new or modified indirect source will not attract
mobile sources of air pollution, the emissions
from which would cause or contribute to air pol-
lution concentrations—

(i) exceeding any national primary ambient
air quality standard for a mobile source-relat-
ed air pollutant after the primary standard at-
tainment date, or

(ii) preventing maintenance of any such
standard after such date.

(E) For purposes of this paragraph and para-
graph (2)(B), the term ‘‘transportation control
measure’’ does not include any measure which is
an ‘“‘indirect source review program’’.

(6) No State plan shall be treated as meeting
the requirements of this section unless such
plan provides that in the case of any source
which uses a supplemental, or intermittent con-
trol system for purposes of meeting the require-
ments of an order under section 7413(d)?! of this
title or section 7419 of this title (relating to pri-
mary nonferrous smelter orders), the owner or
operator of such socurce may not temporarily re-
duce the pay of any employee by reason of the
use of such supplemental or intermittent or
other dispersion dependent control system.

(b) Extension of period for submission of plans

The Administrator may, wherever he deter-
mines necessary, extend the period for submis-
sion of any plan or portion thereof which imple-
ments a national secondary ambient air quality
standard for a period not to exceed 18 months
from the date otherwise required for submission
of such plan.

(¢) Preparation and publication by Adminis-
trator of proposed regulations setting forth
implementation plan; transportation regula-
tions study and report; parking surcharge;
suspension authority; plan implementation

(1) The Administrator shall promulgate a Fed-
eral implementation plan at any time within 2
years after the Administrator—

(A) finds that a State has failed to make a
required submission or finds that the plan or
plan revision submitted by the State does not
satisfy the minimum criteria established
under subsection (K)(1)(A) of this section, or

(B) disapproves a State implementation plan
submission in whole or in part,

unless the State corrects the deficiency, and the
Administrator approves the plan or plan revi-
sion, before the Administrator promulgates such
Federal implementation plan.

(2)(A) Repealed. Pub. L. 101-549,
§101(AX3)(A), Nov. 15, 1990, 104 Stat. 2409.

(B) No parking surcharge regulation may be
required by the Administrator under paragraph
(1) of this subsection as a part of an applicable
implementation plan. All parking surcharge reg-
ulations previously required by the Adminis-
trator shall be void upon June 22, 1974. This sub-
paragraph shall not prevent the Administrator
from approving parking surcharges if they are
adopted and submitted by a State as part of an
applicable implementation plan. The Adminis-
trator may not condition approval of any imple-
mentation plan submitted by a State on such
plan’s including a parking surcharge regulation.

title I,
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(C) Repealed. Pub. L. 101-549,
§101(d)(3)(B), Nov. 15, 1990, 104 Stat. 2409.
(D) For purposes of this paragraph—

(i) The term ‘‘parking surcharge regulation”
means a regulation imposing or requiring the
imposition of any tax, surcharge, fee, or other
charge on parking spaces, or any other area
used for the temporary storage of motor vehi-
cles.

(ii) The term ‘“‘management of parking sup-
ply’’ shall include any requirement providing
that any new facility containing a given num-
ber of parking spaces shall receive a permit or
other prior approval, issuance of which is to be
conditioned on air quality considerations.

(iii) The term ‘‘preferential bus/carpool
lane” shall include any requirement for the
setting aside of one or more lanes of a street
or highway on a permanent or temporary basis
for the exclusive use of buses or carpools, or
both.

(E) No standard, plan, or requirement, relating
to management of parking supply or pref-
erential bus/carpool lanes shall be promulgated
after June 22, 1974, by the Administrator pursu-
ant to this section, unless such promulgation
has been subjected to at least one public hearing
which has been held in the area affected and for
which reasonable notice has been given in such
area. If substantial changes are made following
public hearings, one or more additional hearings
shall be held in such area after such notice.

(3) Upon application of the chief executive of-
ficer of any general purpose unit of local govern-
ment, if the Administrator determines that such
unit has adequate authority under State or local
law, the Administrator may delegate to such
unit the authority to implement and enforce
within the jurisdiction of such unit any part of
a plan promulgated under this subsection. Noth-
ing in this paragraph shall prevent the Adminis-
trator from implementing or enforcing any ap-
plicable provision of a plan promulgated under
this subsection.

(4) Repealed. Pub. L. 101-549,
§101(A)(3)(C), Nov. 15, 1990, 104 Stat. 2409.

(5)(A) Any measure in an applicable implemen-
tation plan which requires a toll or other charge
for the use of a bridge located entirely within
one city shall be eliminated from such plan by
the Administrator upon application by the Gov-
ernor of the State, which application shall in-
clude a certification by the Governor that he
will revise such plan in accordance with sub-
paragraph (B).

(B) In the case of any applicable implementa-
tion plan with respect to which a measure has
been eliminated under subparagraph (A), such
plan shall, not later than one year after August
7, 1977, be revised to include comprehensive
measures to:

(i) establish, expand, or improve public
transportation measures to meet basic trans-
portation needs, as expeditiously as is prac-
ticable; and

(ii) implement transportation control meas-
ures hecessary to attain and maintain na-
tional ambient air quality standards,

title 1,

title 1,
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portation measures, include requirements to use
(insofar as is necessary) Federal grants, State or
local funds, or any combination of such grants
and funds as may be consistent with the terms
of the legislation providing such grants and
funds. Such measures shall, as a substitute for
the tolls or charges eliminated under subpara-
graph (A), provide for emissions reductions
equivalent to the reductions which may reason-
ably be expected to be achieved through the use
of the tolls or charges eliminated.

(C) Any revision of an implementation plan for
purposes of meeting the requirements of sub-
paragraph (B) shall be submitted in coordination
with any plan revision required under part D of
this subchapter.

(d), (e) Repealed. Pub. L. 101-549, title I,
§101(d)(4), (5), Nov. 15, 1990, 104 Stat. 2409

(f) National or regional energy emergencies; de-
termination by President

(1) Upon application by the owner or operator
of a fuel burning stationary source, and after no-
tice and opportunity for public hearing, the
Governor of the State in which such source is lo-
cated may petition the President to determine
that a national or regional energy emergency
exists of such severity that—

(A) a temporary suspension of any part of
the applicable implementation plan or of any
requirement under section 7651j of this title
(concerning excess emissions penalties or off-
sets) may be necessary, and

(B) other means of responding to the energy
emergency may be inadequate.

Such determination shall not be delegable by
the President to any other person. If the Presi-
dent determines that a national or regional en-
ergy emergency of such severity exists, a tem-
porary emergency suspension of any part of an
applicable implementation plan or of any re-
aquirement under section 7651j of this title (con-
cerning excess emissions penalties or offsets)
adopted by the State may be issued by the Gov-
ernor of any State covered by the President’s
determination under the condition specified in
paragraph (2) and may take effect immediately.

(2) A temporary emergency suspension under
this subsection shall be issued to a source only
if the Governor of such State finds that—

(A) there exists in the vicinity of such
source a temporary energy emergency involv-
ing high levels of unemployment or loss of
necessary energy supplies for residential
dwellings; and

(B) such unemployment or loss can be to-
tally or partially alleviated by such emer-
gency suspension.

Not more than one such suspension may be is-
sued for any source on the basis of the same set
of circumstances or on the basis of the same
emergency.

(3) A temporary emergency suspension issued
by a Governor under this subsection shall re-
main in effect for a maximum of four months or
such lesser period as may be specified in a dis-
approval order of the Administrator, if any. The
Administrator may disapprove such suspension
if he determines that it does not meet the re-
quirements of paragraph (2).
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(4) This subsection shall not apply in the case
of a plan provision or requirement promulgated
by the Administrator under subsection (c) of
this section, but in any such case the President
may grant a temporary emergency suspension
for a four month period of any such provision or
requirement if he makes the determinations and
findings specified in paragraphs (1) and (2).

(5) The Governor may include in any tem-
porary emergency suspension issued under this
subsection a provision delaying for a period
identical to the period of such suspension any
compliance schedule (or increment of progress)
to which such source is subject under section
1857¢-102 of this title, as in effect before August
7, 1977, or section 7413(d)2 of this title, upon a
finding that such source is unable to comply
with such schedule (or increment) solely because
of the conditions on the basis of which a suspen-
sion was issued under this subsection.

(g) Governor’s authority to issue temporary
emergency suspensions

(1) In the case of any State which has adopted
and submitted to the Administrator a proposed
plan revision which the State determines—

(A) meets the requirements of this section,
and

(B) is necessary (i) to prevent the closing for
one year or more of any source of air pollu-
tion, and (ii) to prevent substantial increases
in unemployment which would result from
such closing, and

which the Administrator has not approved or
disapproved under this section within 12 months
of submission of the proposed plan revision, the
Governor may issue a temporary emergency sus-
pension of the part of the applicable implemen-
tation plan for such State which is proposed to
be revised with respect to such source. The de-
termination under subparagraph (B) may not be
made with respect to a source which would close
without regard to whether or not the proposed
plan revision is approved.

(2) A temporary emergency suspension issued
by a Governor under this subsection shall re-
main in effect for a maximum of four months or
such lesser period as may be specified in a dis-
approval order of the Administrator. The Ad-
ministrator may disapprove such suspension if
he determines that it does not meet the require-
ments of this subsection.

(3) The Governor may include in any tem-
porary emergency suspension issued under this
subsection a provision delaying for a period
identical to the period of such suspension any
compliance schedule (or increment of progress)
to which such source is subject under section
1857¢-102 of this title as in effect before August
7, 1977, or under section 7413(d)2 of this title
upon a finding that such source is unable to
comply with such schedule (or increment) solely
because of the conditions on the basis of which
a suspension was issued under this subsection.
(h) Publication of comprehensive document for

each State setting forth requirements of ap-
plicable implementation plan

(1) Not later than 5 years after November 15,
1990, and every 3 years thereafter, the Adminis-

23ee References in Text note below.
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trator shall assemble and publish a comprehen-
sive document for each State setting forth all
requirements of the applicable implementation
plan for such State and shall publish notice in
the Federal Register of the availability of such
documents.

(2) The Administrator may promulgate such
regulations as may be reasonably necessary to
carry out the purpose of this subsection.

(i) Modification of requirements prohibited

Except for a primary nonferrous smelter order
under section 7419 of this title, a suspension
under subsection (f) or (g) of this section (relat-
ing to0 emergency suspensions), an exemption
under section 7418 of this title (relating to cer-
tain Federal facilities), an order under section
7413(d)2 of this title (relating to compliance or-
ders), a plan promulgation under subsection (c¢)
of this section, or a plan revision under sub-
section (a)(3) of this section; no order, suspen-
sion, plan revision, or other action modifying
any requirement of an applicable implementa-
tion plan may be taken with respect to any sta-
tionary source by the State or by the Adminis-
trator.

(j) Technological systems of continuous emission
reduction on mnew or modified stationary
sources; compliance with performance stand-
ards

As a condition for issuance of any permit re-
quired under this subchapter, the owner or oper-
ator of each new or modified stationary source
which is required to obtain such a permit must
show to the satisfaction of the permitting au-
thority that the technological system of contin-
uous emission reduction which is to be used at
such source will enable it to comply with the
standards of performance which are to apply to
such source and that the construction or modi-
fication and operation of such source will be in
compliance with all other requirements of this
chapter.

(k) Environmental Protection Agency action on
plan submissions .

(1) Completeness of plan submissions
(A) Completeness criteria

Within 9 months after November 15, 1990,
the Administrator shall promulgate mini-
mum criteria that any plan submission must
meet before the Administrator is required to
act on such submission under this sub-
section. The criteria shall be limited to the
information necessary to enable the Admin-
istrator to determine whether the plan sub-
mission complies with the provisions of this
chapter.

(B) Completeness finding

Within 60 days of the Administrator’s re-
ceipt of a plan or plan revision, but no later
than 6 months after the date, if any, by
which a State is required to submit the plan
or revision, the Administrator shall deter-
mine whether the minimum criteria estab-
lished pursuant to subparagraph (A) have
been met. Any plan or plan revision that a
State submits to the Administrator, and
that has not been determined by the Admin-
istrator (by the date 6 months after receipt
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of the submission) to have failed to meet the
minimum criteria established pursuant to
subparagraph (A), shall on that date be
deemed by operation of law to meet such
minimum criteria.

(C) Effect of finding of incompleteness

Where the Administrator determines that
a plan submission (or part thereof) does not
meet the minimum criteria established pur-
suant to subparagraph (A), the State shall be
treated as not having made the submission
(or, in the Administrator’s discretion, part
thereof).

(2) Deadline for action

Within 12 months of a determination by the
Administrator (or a determination deemed by
operation of law) under paragraph (1) that a
State has submitted a plan or plan revision
(or, in the Administrator’s discretion, part
thereof) that meets the minimum criteria es-
tablished pursuant to paragraph (1), if applica-
ble (or, if those criteria are not applicable,
within 12 months of submission of the plan or
revision), the Administrator shall act on the
submigsion in accordance with paragraph (3).
(3) Full and partial approval and disapproval

In the case of any submittal on which the
Administrator is required to act under para-
graph (2), the Administrator shall approve
such submittal as a whole if it meets all of the
applicable requirements of this chapter. If a
portion of the plan revision meets all the ap-
plicable requirements of this chapter, the Ad-
ministrator may approve the plan revision in
part and disapprove the plan revision in part.
The plan revision shall not be treated as meet-
ing the requirements of this chapter until the
Administrator approves the entire plan revi-
sion as complying with the applicable require-
ments of this chapter.

(4) Conditional approval

The Administrator may approve a plan revi-
sion based on a commitment of the State to
adopt specific enforceable measures by a date
certain, but not later than 1 year after the
date of approval of the plan revision. Any such
conditional approval shall be treated as a dis-
approval if the State fails to comply with such
commitment.

(5) Calls for plan revisions

Whenever the Administrator finds that the
applicable implementation plan for any area is
substantially inadequate to attain or main-
tain the relevant national ambient air quality
standard, to mitigate adequately the inter-
state pollutant transport described in section
75062 of this title or section 7511c of this title,
or to otherwise comply with any requirement
of this chapter, the Administrator shall re-
quire the State to revise the plan as necessary
to correct such inadequacies. The Adminis-
trator shall notify the State of the inadequa-
cies, and may establish reasonable deadlines
(not to exceed 18 months after the date of such
notice) for the submission of such plan revi-
sions. Such findings and notice shall be public.
Any finding under this paragraph shall, to the
extent the Administrator deems appropriate,
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subject the State to the requirements of this
chapter to which the State was subject when
it developed and submitted the plan for which
such finding was made, except that the Ad-
ministrator may adjust any dates applicable
under such requirements as appropriate (ex-
cept that the Administrator may not adjust
any attainment date prescribed under part D
of this subchapter, unless such date has
elapsed).

(6) Corrections

Whenever the Administrator determines
that the Administrator’s action approving,
disapproving, or promulgating any plan or
plan revision (or part thereof), area designa-
tion, redesignation, classification, or reclassi-
fication was in error, the Administrator may
in the same manner as the approval, dis-
approval, or promulgation revise such action
as appropriate without requiring any further
submission from the State. Such determina-
tion and the basis thereof shall be provided to
the State and public.

(1) Plan revisions

Each revision to an implementation plan sub-
mitted by a State under this chapter shall be
adopted by such State after reasonable notice
and public hearing. The Administrator shall not
approve a revision of a plan if the revision would
interfere with any applicable requirement con-
cerning attainment and reasonable further
progress (as defined in section 7501 of this title),
or any other applicable requirement of this
chapter.

(m) Sanctions

The Administrator may apply any of the sanc-
tions listed in section 7509(b) of this title at any
time (or at any time after) the Administrator
makes a finding, disapproval, or determination
under paragraphs (1) through (4), respectively, of
section 7509(a) of this title in relation to any
plan or plan item (as that term is defined by the
Administrator) required under this chapter,
with respect to any portion of the State the Ad-
ministrator determines reasonable and appro-
priate, for the purpose of ensuring that the re-
quirements of this chapter relating to such plan
or plan item are met. The Administrator shall,
by rule, establish criteria for exercising his au-
thority under the previous sentence with respect
to any deficiency referred to in section 7509(a) of
this title to ensure that, during the 24-month pe-
riod following the finding, disapproval, or deter-
mination referred to in section 7509(a) of this
title, such sanctions are not applied on a state-
wide basis where one or more political subdivi-
sions covered by the applicable implementation
plan are principally responsible for such defi-
ciency.

(n) Savings clauses
(1) Existing plan provisions

Any provision of any applicable implementa-
tion plan that was approved or promulgated by
the Administrator pursuant to this section as
in effect before November 15, 1990, shall re-
main in effect as part of such applicable im-
plementation plan, except to the extent that a
revision to such provision is approved or pro-
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mulgated by the Administrator pursuant to
this chapter.
(2) Attainment dates

For any area not designated nonattainment,
any plan or plan revision submitted or re-
quired to be submitted by a State—

(A) in response to the promulgation or re-
vision of a national primary ambient air
quality standard in effect on November 15,
1990, or

(B) in response to a finding of substantial
inadequacy under subsection (a)(2) of this
section (as in effect immediately before No-
vember 15, 1990),

shall provide for attainment of the national

primary ambient air guality standards within

3 years of November 15, 1990, or within 5 years

of issuance of such finding of substantial inad-

equacy, whichever is later.

(3) Retention of construction moratorium in
certain areas

In the case of an area to which, immediately
before November 15, 1990, the prohibition on
construction or modification of major station-
ary sources prescribed in subsection (a)(2)(I) of
this section (as in effect immediately before
November 15, 1990) applied by virtue of a find-
ing of the Administrator that the State con-
taining such area had not submitted an imple-
mentation plan meeting the requirements of
section 7502(b)(6) of this title (relating to es-
tablishment of a permit program) (as in effect
immediately before November 15, 1990) or
7502(a)(1) of this title (to the extent such re-
quirements relate to provision for attainment
of the primary national ambient air quality
standard for sulfur oxides by December 31,
1982) as in effect immediately before November
15, 1990, no major stationary source of the rel-
evant air pollutant or pollutants shall be con-
structed or modified in such area until the Ad-
ministrator finds that the plan for such area
meets the applicable requirements of section
7502(¢c)(5) of this title (relating to permit pro-
grams) or subpart 5 of part D of this sub-
chapter (relating to attainment of the primary
national ambient air quality standard for sul-
fur dioxide), respectively.

(0) Indian tribes

If an Indian tribe submits an implementation
plan to the Administrator pursuant to section
7601(d) of this title, the plan shall be reviewed in
accordance with the provisions for review set
forth in this section for State plans, except as
otherwise provided by regulation promulgated
pursuant to section 7601(d)2) of this title. When
such plan becomes effective in accordance with
the regulations promulgated under section
7601(d) of this title, the plan shall become appli-
cable to all areas (except as expressly provided
otherwise in the plan) located within the exte-
rior boundaries of the reservation, notwith-
standing the issuance of any patent and includ-
ing rights-of-way running through the reserva-
tion.

(p) Reports

Any State shall submit, according to such
schedule as the Administrator may prescribe,
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such reports as the Administrator may require
relating to emission reductions, vehicle miles
traveled, congestion levels, and any other infor-
mation the Administrator may deem necessary
to assess the development? effectiveness, need
for revision, or implementation of any plan or
plan revision required under this chapter.

(July 14, 1955, ch. 360, title I, §110, as added Pub.
L. 91-604, §4(a), Dec. 31, 1970, 84 Stat. 1680;
amended Pub. L. 93-319, §4, June 22, 1974, 88 Stat.
256; Pub. L. 95-95, title I, §§107, 108, Aug. 7, 1977,
91 Stat. 691, 693; Pub. L. 95-190, §14(a)(1)—(6), Nov.
16, 1977, 91 Stat. 1399; Pub. L. 97-23, §3, July 17,
1981, 95 Stat. 142; Pub. L. 101-549, title 1,
§§101(b)—~(d), 102(h), 107(c), 108(d), title IV, §412,
Nov. 15, 1990, 104 Stat. 2404-2408, 2422, 2464, 2466,
2634.)

REFERENCES IN TEXT

The Energy Supply and Environmental Coordination
Act of 1974, referred to in subsec. (a)(3)(B), is Pub. L.
93-319, June 22, 1974, 88 Stat. 246, as amended, which is
classified principally to chapter 16C (§791 et seq.) of
Title 156, Commerce and Trade. For complete classifica-
tion of this Act to the Code, see Short Title note set
out under section 791 of Title 15 and Tables.

Section 7413 of this title, referred to in subsecs.
@)(3XC), 8), (NH(B), (2)(3), and (1), was amended gener-
ally by Pub. L. 101-549, title VII, §701, Nov. 15, 1990, 104
Stat. 2672, and, as so amended, subsecs. (d) and (e) of
section 7413 no longer relates to final compliance or-
ders and steel industry compliance extension, respec-
tively.

Section 1857¢c-10 of this title, as in effect before Au-
gust 7, 1977, referred to in subsecs. (f)(5) and (g)(3), was
in the original “‘section 119, as in effect before the date
of the enactment of this paragraph’, meaning section
119 of act July 14, 1955, ch. 360, title I, as added June 22,
1974, Pub. L. 93-319, §3, 88 Stat. 248, (which was classi- .
fied to section 1857c-10 of this title) as in effect prior to
the enactment of subsecs. (£)(5) and (g)(3) of this section
by Pub. L. 95-95, §107, Aug. 7, 1977, 91 Stat. 691, effective
Aung. 7, 1977. Section 112(b)(1) of Pub. L. 95-95 repealed
section 119 of act July 14, 1855, ch. 360, title I, as added
by Pub. L. 93-319, and provided that all references to
such section 119 in any subsequent enactment which su-
persedes Pub. L. 93-319 shall be construed to refer to
section 113(d) of the Clean Air Act and to paragraph (5)
thereof in particular which is classified to section
7413(d)(5) of this title. Section 7413 of this title was sub-
sequently amended generally by Pub. L. 101-549, title
VII, §701, Nov. 15, 1990, 104 Stat. 2672, see note above.
Section 117(b) of Pub. L. 95-95 added a new section 119
of act July 14, 1955, which is classified to section 7419 of
this title.

CODIFICATION

Section was formerly classified to section 1857¢c-5 of
this title.

PRIOR PROVISIONS

A prior section 110 of act July 14, 1955, was renum-
bered section 117 by Pub. L. 91-604 and is classified to
section 7417 of this title.

AMENDMENTS

1990—Subsec. (a)1). Pub. L. 101-549, §101(d)(8), sub-
stituted ‘‘3 years (or such shorter period as the Admin-
istrator may prescribe)” for ‘‘nine months” in two
places.

Subsec. (a}2). Pub. L. 101-549, §101(b), amended par.
(2) generally. substituting present provisions for provi-
sions setting the time within which the Administrator
was to approve or disapprove a plan or portion thereof

380 in original. Probably should be followed by a comma.
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Subsec. (h). Pub. L. 95-190, §14(a)(5), redesignated sub-
sec. (g), added by Pub. 1. 95-95, §108(g), as (h). Former
subsec. (h) redesignated (i).

Subsec. (i). Pub. L. 95-190, §14(a)(b), redesignated sub-
sec. (h), added by Pub. L. 95-95, §108(g), as (i). Former
subsec. (i) redesignated (j) and amended.

Subsec. (j). Pub. L. 95-190 §14(a)(b), (6), redesignated
subsec. (i), added by Pub. L. 95-95, §108(g), as (j) and in
subsec. (j) as so redesignated, substituted ‘‘will enable
such source’ for ‘‘at such source will enable it".

1974—Subsec. (a)(3). Pub. L. 93-319, §4(a), designated
existing provisions as subpar. (A) and added subpar. (B).

Subsec. (¢). Pub. L. 93-319, §4(b), designated existing
provisions as par. (1) and existing pars. (1), (2), and 3)
as subpars. (A), (B), and (C), respectively, of such redes-
ignated par. (1), and added par. (2).

EFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-95 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 95-95, set out as a note under section 7401 of
this title.

PENDING ACTIONS AND PROCEEDINGS

Suits, actions, and other proceedings lawfully com-
menced by or against the Administrator or any other
officer or employee of the United States in his official
capacity or in relation to the discharge of his official
duties under act July 14, 1955, the Clean Air Act, as in
effect immediately prior to the enactment of Pub. L.
95-95 [Aug. 7, 1977], not to abate by reason of the taking
effect of Pub. L. 95-95, see section 406(a) of Pub. L.
95-95, set out as an Effective Date of 1977 Amendment
note under section 7401 of this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect
immediately prior to the date of enactment of Pub. L.
95-95 [Aug. 7, 1977] to continue in full force and effect
until modified or rescinded in accordance with act July
14, 1955, as amended by Pub. L. 95-95 [this chapter], see
section 406(b) of Pub. L. 95-95, set out as an Effective
Date of 1977 Amendment note under section 7401 of this
title.

MODIFICATION OR RESCISSION OF IMPLEMENTATION
PLANS APPROVED AND IN EFFECT PRIOR TO AUG. T,
1977

Nothing in the Clean Air Act Amendments of 1977
[Pub. L. 95-95] to affect any requirement of an approved
implementation plan under this section or any other
provision in effect under this chapter before Aug. 7,
1977, until modified or rescinded in accordance with
this chapter as amended by the Clean Air Act Amend-
ments of 1977, see section 406(c) of Pub. L. 95-95, set out
as an Effective Date of 1977 Amendment note under sec-
tion 7401 of this title.

SAVINGS PROVISION

Pub. L. 91-604, §16, Dec. 31, 1970, 84 Stat. 1713, provided
that:

‘“(a)(1) Any implementation plan adopted by any
State and submitted to the Secretary of Health, Edu-
cation, and Welfare, or to the Administrator pursuant
to the Clean Air Act [this chapter] prior to enactment
of this Act [Dec. 31, 1970] may be approved under sec-
tion 110 of the Clean Air Act [this section] (as amended
by this Act) [Pub. L. 91-604] and shall remain in effect,
unless the Administrator determines that such imple-
mentation plan, or any portion thereof, is not consist-
ent with applicable requirements of the Clean Air Act
[this chapter] (as amended by this Act) and will not
provide for the attainment of national primary ambi-
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ent air quality standards in the time required by such
Act. If the Administrator so determines, he shall, with-
in 90 days after promulgation of any national ambient
air quality standards pursuant to section 109(a) of the
Clean Air Act [section 740%(a) of this title], notify the
State and specify in what respects changes are needed
to meet the additional requirements of such Act, in-
cluding requirements to implement national secondary
ambient air quality standards. If such changes are not
adopted by the State after public hearings and within
six months after such notification, the Administrator
shall promulgate such changes pursuant to section
110(c) of such Act [subsec. (¢) of this section].

*(2) The amendments made by section 4(b) [amending
sections 7403 and 7415 of this title] shall not be con-
strued as repealing or modifying the powers of the Ad-
ministrator with respect to any conference convened
under section 108(d) of the Clean Air Act [section 7415
of this title] before the date of enactment of this Act
[Dec. 31, 19701.

“(b) Regulations or standards issued under this title
II of the Clean Air Act [subchapter II of this chapter]
prior to the enactment of this Act [Dec. 31, 1970] shall
continue in effect until revised by the Administrator
consistent with the purposes of such Act [this chap-
ter].”

FEDERAL ENERGY ADMINISTRATOR

“Federal Energy Administrator”, for purposes of this
chapter, to mean Administrator of Federal Energy Ad-
ministration established by Pub. L. 93-275, May 7, 1974,
88 Stat. 97, which is classified to section 761 et seq. of
Title 15, Commerce and Trade, but with the term to
mean any officer of the United States designated as
such by the President until Federal Energy Adminis-
trator takes office and after Federal Energy Adminis-
tration ceases to exist, see section 798 of Title 15, Com-
merce and Trade.

Federal Energy Administration terminated and func-
tions vested by law in Administrator thereof trans-
ferred to Secretary of Energy (unless otherwise specifi-
cally provided) by sections 7151(a) and 7293 of this title.

§7411. Standards of performance for new station-
ary sources

(a) Definitions

For purposes of this section:

(1) The term ‘standard of performance”
means a standard for emissions of air pollut-
ants which reflects the degree of emission lim-
itation achievable through the application of
the best system of emission reduction which
(taking into account the cost of achieving
such reduction and any nonair quality health
and environmental impact and energy require-
ments) the Administrator determines has been
adequately demonstrated.

(2) The term ‘‘new source’’ means any sta-
tionary source, the construction or modifica-
tion of which is commenced after the publica-
tion of regulations (or, if earlier, proposed reg-
ulations) prescribing a standard of perform-
ance under this section which will be applica-
ble to such source.

(3) The term ‘‘stationary source’” means any
building, structure, facility, or installation
which emits or may emit any air pollutant.
Nothing in subchapter II of this chapter relat-
ing to nonroad engines shall be construed to
apply to stationary internal combustion en-
gines.

(4) The term ‘‘modification” means any
physical change in, or change in the method of
operation of, a stationary source which in-
creases the amount of any air pollutant emit-
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ted by such source or which results in the
emission of any air pollutant not previously
emitted.

(5) The term ‘‘owner or operator’” means any
person who owns, leases, operates, controls, or
supervises a stationary source.

(6) The term ‘‘existing source” means any
stationary source other than a new source.

(7) The term ‘‘technological system of con-
tinuous emission reduction’” means—

(A) a technological process for production
or operation by any source which is inher-
ently low-polluting or nonpolluting, or

(B) a technological system for continuous
reduction of the pollution generated by a
source before such pollution is emitted into
the ambient air, including precombustion
cleaning or treatment of fuels.

(8) A conversion to coal (A) by reason of an
order under section 2(a) of the Energy Supply
and Environmental Coordination Act of 1974
[16 U.8.C. 792(a)] or any amendment thereto,
or any subsequent enactment which super-
sedes such Act [15 U.S.C. 791 et seq.], or (B)
which qualifies under section 7413(d)(5)(A)(ii)?
of this title, shall not be deemed to be a modi-
fication for purposes of paragraphs (2) and (4)
of this subsection.

(b) List of categories of stationary sources;
standards of performance; information on
pollution control techniques; sources owned
or operated by United States; particular sys-
tems; revised standards

(1)(A) The Administrator shall, within 90 days
after December 31, 1970, publish (and from time
to time thereafter shall revise) a list of cat-
egories of stationary sources. He shall include a
category of sources in such list if in his judg-
ment it causes, or contributes significantly to,
air pollution which may reasonably be antici-
pated to endanger public health or welfare.

(B) Within one year after the inclusion of a
category of stationary sources in a list under
subparagraph (A), the Administrator shall pub-
lish proposed regulations, establishing Federal
standards of performance for new sources within
such category. The Administrator shall afford
interested persons an opportunity for written
comment on such proposed regulations. After
considering such comments, he shall promul-
gate, within one year after such publication,
such standards with such modifications as he
deems appropriate. The Administrator shall, at
least every 8 years, review and, if appropriate,
revigse such standards following the procedure
required by this subsection for promulgation of
such standards. Notwithstanding the require-
ments of the previous sentence, the Adminis-
trator need not review any such standard if the
Administrator determines that such review is
not appropriate in light of readily available in-
formation on the efficacy of such standard.
Standards of performance or revisions thereof
shall become effective upon promulgation. When
implementation and enforcement of any require-
ment of this chapter indicate that emission lim-
itations and percent reductions beyond those re-
quired by the standards promulgated under this

18ee References in Text note below.
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section are achieved in practice, the Adminis-
trator shall, when revising standards promul-
gated under this section, consider the emission
limitations and percent reductions achieved in
practice.

(2) The Administrator may distinguish among
classes, types, and sizes within categories of new
sources for the purpose of establishing such
standards.

(3) The Administrator shall, from time to
time, issue information on pollution control
techniques for categories of new sources and air
pollutants subject to the provisions of this sec-
tion.

(4) The provisions of this section shall apply to
any new source owned or operated by the United
States.

(5) Except as otherwise authorized under sub-
section (h) of this section, nothing in this sec-
tion shall be construed to require, or to author-
ize the Administrator to require, any new or
modified source to install and operate any par-
ticular technological system of continuous
emission reduction to comply with any new
source standard of performance.

(6) The revised standards of performance re-
quired by enactment of subsection (a)(1)(A)1)
and (ii)?! of this section shall be promulgated not
later than one year after August 7, 1977. Any
new or modified fossil fuel fired stationary
source which commences construction prior to
the date of publication of the proposed revised
standards shall not be required to comply with
such revised standards.

(c) State implementation and enforcement of
standards of performance

(1) Each State may develop and submit to the
Administrator a procedure for implementing
and enforcing standards of performance for new
sources located in such State. If the Adminis-
trator finds the State procedure is adequate, he
shall delegate to such State any authority he
has under this chapter to implement and enforce
such standards.

(2) Nothing in this subsection shall prohibit
the Administrator from enforcing any applicable
standard of performance under this section.

(d) Standards of performance for existing
sources; remaining useful life of source

(1) The Administrator shall prescribe regula-
tions which shall establish a procedure similar
to that provided by section 7410 of this title
under which each State shall submit to the Ad-
ministrator a plan which (A) establishes stand-
ards of performance for any existing source for
any air pollutant (i) for which air quality cri-
teria have not been issued or which is not in-
cluded on a list published under section 7408(a)
of this title or emitted from a source category
which is regulated under section 7412 of this
title but (ii) to which a standard of performance
under this section would apply if such existing
source were a new source, and (B) provides for
the implementation and enforcement of such
standards of performance. Regulations of the
Administrator under this paragraph shall per-
mit the State in applying a standard of perform-
ance to any particular source under a plan sub-
mitted under this paragraph to take into consid-
eration, among other factors, the remaining use-
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MATS Rule provided under section 112(i)(3)(B) of the
Clean Air Act broadly available to sources, consistent
with law, and to invoke this flexibility expeditiously
where justified.

2. Promote early, coordinated, and orderly planning
and execution of the measures needed to implement the
MATS Rule while maintaining the reliability of the
electric power system. Consistent with Executive Order
13563, this process should be designed to ‘‘promote pre-
dictability and reduce uncertainty,”” and should include
engagement and coordination with DOE, the Federal
Energy Regulatory Commission, State utility regu-
lators, Regional Transmission Organizations, the North
American Electric Reliability Corporation and regional
electric reliability organizations, other grid planning
authorities, electric utilities, and other stakeholders,
as appropriate.

3. Make available to the public, including relevant
stakeholders, information concerning any anticipated
use of authorities: (a) under section 112(1)(3)(B) of the
Clean Air Act in the event that additional time to com-
ply with the MATS Rule is necessary for the installa-
tion of technology; and (b) under section 113(a) of the
Clean Air Act in the event that additional time to com-
ply with the MATS Rule is necessary to address a spe-
cific and documented electric reliability issue. This in-
formation should describe the process for working with
entities with relevant expertise to identify circum-
stances where electric reliability concerns might jus-
tify allowing additional time to comply.

This memorandum is not intended to, and does not,
create any right or benefit, substantive or procedural,
enforceable at law or in equity by any party against
the United States, its departments, agencies, or enti-
ties, its officers, employees, or agents, or any other
person.

You are hereby authorized and directed to publish
this memorandum in the Federal Register.

BARACK OBAMA.

§ 7413. Federal enforcement

(a) In general
(1) Order to comply with SIP

Whenever, on the basis of any information
available to the Administrator, the Adminis-
trator finds that any person has violated or is
in violation of any requirement or prohibition
of an applicable implementation plan or per-
mit, the Administrator shall notify the person
and the State in which the plan applies of such
finding. At any time after the expiration of 30
days following the date on which such notice
of a viclation is issued, the Administrator
may, without regard to the period of violation
(subject to section 2462 of title 28)—

(A) issue an order requiring such person to
comply with the requirements or prohibi-
tions of such plan or permit,

(B) issue an administrative penalty order
in accordance with subsection (d) of this sec-
tion, or

(C) bring a civil action in accordance with
subsgection (b) of this section.

(2) State failure to enforce SIP or permit pro-
gram

Whenever, on the basis of information avail-
able to the Administrator, the Administrator
finds that violations of an applicable imple-
mentation plan or an approved permit pro-
gram under subchapter V of this chapter are
so widespread that such violations appear to
result from a failure of the State in which the
plan or permit program applies to enforce the
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plan or permit program effectively, the Ad-
ministrator shall so notify the State. In the
case of a permit program, the notice shall be
made in accordance with subchapter V of this
chapter. If the Administrator finds such fail-
ure extends beyond the 30th day after such no-
tice (90 days in the case of such permit pro-
gram), the Administrator shall give public no-
tice of such finding. During the period begin-
ning with such public notice and ending when
such State satisfies the Administrator that it
will enforce such plan or permit program
(hereafter referred to in this section as ‘“‘pe-
riod of federally assumed enforcement’’), the
Administrator may enforce any requirement
or prohibition of such plan or permit program
with respect to any person by—

(A) issuing an order requiring such person
to comply with such requirement or prohibi-
tion,

(B) issuing an administrative penalty
order in accordance with subsection (d) of
this section, or

(C) bringing a civil action in accordance
with subsection (b) of this section.

(3) EPA enforcement of other requirements

Except for a requirement or prohibition en-
forceable under the preceding provisions of
this subsection, whenever, on the basis of any
information available to the Administrator,
the Administrator finds that any person has
violated, or is in violation of, any other re-
quirement or prohibition of this subchapter,
section 7603 of this title, subchapter IV-A, sub-
chapter V, or subchapter VI of this chapter,
including, but not limited to, a requirement or
prohibition of any rule, plan, order, waiver, or
permit promulgated, issued, or approved under
those provisions or subchapters, or for the
payment of any fee owed to the United States
under this chapter (other than subchapter II of
this chapter), the Administrator may—

(A) issue an administrative penalty order
in accordance with subsection (d) of this sec-
tion,

(B) issue an order requiring such person to
comply with such requirement or prohibi-
tion,

(C) bring a civil action in accordance with
subsection (b) of this section or section 76056
of this title, or

(D) request the Attorney General to com-
mence a criminal action in accordance with
subsection (c) of this section.

(4) Requirements for orders

An order issued under this subsection (other
than an order relating to a violation of section
7412 of this title) shall not take effect until
the person to whom it is issued has had an op-
portunity to confer with the Administrator
concerning the alleged viclation. A copy of
any order issued under this subsection shall be
sent to the State air pollution control agency
of any State in which the violation occurs.
Any order issued under this subsection shall
state with reasonable specificity the nature of
the violation and specify a time for compli-
ance which the Administrator determines is
reasonable, taking into account the serious-
ness of the violation and any good faith efforts
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to comply with applicable requirements. In
any case in which an order under this sub-
section (or notice to a violator under para-
graph (1)) is issued to a corporation, a copy of
such order (or notice) shall be issued to appro-
priate corporate officers. An order issued
under this subsection shall require the person
to whom it was issued to comply with the re-
quirement as expeditiously as practicable, but
in no event longer than one year after the date
the order was issued, and shall be nonrenew-
able. No order issued under this subsection
shall prevent the State or the Administrator
from assessing any penalties nor otherwise af-
fect or limit the State’s or the United States
authority to enforce under other provisions of
this chapter, nor affect any person’s obliga-
tions to comply with any section of this chap-
ter or with a term or condition of any permit
or applicable implementation plan promul-
gated or approved under this chapter.

(5) Failure to comply with new source require-

ments

Whenever, on the basis of any available in-
formation, the Administrator finds that a
State is not acting in compliance with any re-
quirement or prohibition of the chapter relat-
ing to the construction of new sources or the
modification of existing sources, the Adminis-
trator may—

(A) issue an order prohibiting the con-
struction or modification of any major sta-
tionary source in any area to which such re-
quirement applies;?

(B) issue an administrative penalty order
in accordance with subsection (d) of this sec-
tion, or

(C) bring a civil action under subsection
(b) of this section.

Nothing in this subsection shall preclude the
United States from commencing a criminal ac-
tion under subsection (¢) of this section at any
time for any such violation.

(b) Civil judicial enforcement

The Administrator shall, as appropriate, in
the case of any person that is the owner or oper-
ator of an affected source, a major emitting fa-
cility, or a major stationary source, and may, in
the case of any other person, commence a civil
action for a permanent or temporary injunction,
or to assess and recover a civil penalty of not
more than $25,000 per day for each violation, or
both, in any of the following instances:

(1) Whenever such person has violated, or is
in violation of, any requirement or prohibition
of an applicable implementation plan or per-
mit. Such an action shall be commenced (A)
during any period of federally assumed en-
forcement, or (B) more than 30 days following
the date of the Administrator’s notification
under subsection (a)(1) of this section that
such person has violated, or is in violation of,
such requirement or prohibition.

(2) Whenever such person has violated, or is
in violation of, any other requirement or pro-
hibition of this subchapter, section 7603 of this
title, subchapter IV-A, subchapter V, or sub-

130 in original. The semicolon probably should be a comma.
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chapter VI of this chapter, including, but not
limited to, a requirement or prohibition of any
rule, order, waiver or permit promulgated, is-
sued, or approved under this chapter, or for
the payment of any fee owed the United States
under this chapter (other than subchapter II of
this chapter).

(3) Whenever such person attempts to con-
struct or modify a major stationary source in
any area with respect to which a finding under
subsection (a)(d) of this section has been made.

Any action under +this subsection may be
brought in the district court of the United
States for the district in which the violation is
alleged to have occurred, or is occurring, or in
which the defendant resides, or where the de-
fendant’s principal place of business is located,
and such court shall have jurisdiction to re-
strain such violation, to require compliance, to
assess such civil penalty, to collect any fees
owed the United States under this chapter
(other than subchapter II of this chapter) and
any noncompliance assessment and nonpayment
penalty owed under section 7420 of this title, and
to award any other appropriate relief. Notice of
the commencement of such action shall be given
to the appropriate State air pollution control
agency. In the case of any action brought by the
Administrator under this subsection, the court
may award costs of litigation (including reason-
able attorney and expert witness fees) to the
party or parties against whom such action was
brought if the court finds that such action was
unreasonable.

(¢) Criminal penalties

(1) Any person who knowingly violates any re-
quirement or prohibition of an applicable imple-
mentation plan (during any period of federally
assumed enforcement or more than 30 days after
having been notified under subsection (a)(1) of
this section by the Administrator that such per-
son is violating such requirement or prohibi-
tion), any order under subsection (a) of this sec-
tion, requirement or prohibition of section
7411(e) of this title (relating to new source per-
formance standards), section 7412 of this title,
section 7414 of this title (relating to inspections,
etc.), section 7429 of this title (relating to solid
waste combustion), section T475(a) of this title
(relating to preconstruction requirements), an
order under section 7477 of this title (relating to
preconstruction requirements), an order under
section 7603 of this title (relating to emergency
orders), section 766la(a) or 7661b(c) of this title
(relating to permits), or any requirement or pro-
hibition of subchapter IV-A of this chapter (re-
lating to acid deposition control), or subchapter
VI of this chapter (relating to stratospheric
ozone control), including a requirement of any
rule, order, waiver, or permit promulgated or
approved under such sections or subchapters,
and including any requirement for the payment
of any fee owed the United States under this
chapter (other than subchapter II of this chap-
ter) shall, upon conviction, be punished by a fine
pursuant to title 18 or by imprisonment for not
to exceed 5 years, or both. If a conviction of any
person under this paragraph is for a violation
committed after a first conviction of such per-
son under this paragraph, the maximum punish-
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§ 7430. Emission factors

Within 6 months after November 15, 1990, and
at least every 3 years thereafter, the Adminis-
trator shall review and, if necessary, revise, the
methods (“‘emission factors’) used for purposes
of this chapter to estimate the quantity of emis-
sions of carbon monoxide, volatile organic com-
pounds, and oxides of nitrogen from sources of
such air pollutants (including area sources and
mobile sources). In addition, the Administrator
shall establish emission factors for sources for
which no such methods have previously been es-
tablished by the Administrator. The Adminis-
trator shall permit any person to demonstrate
improved emissions estimating techniques, and
following approval of such techniques, the Ad-
ministrator shall authorize the use of such tech-
niques. Any such technique may be approved
only after appropriate public participation.
Until the Administrator has completed the revi-
sion required by this section, nothing in this
section shall be construed to affect the validity
of emission factors established by the Adminis-
trator before November 15, 1990.

(July 14, 1955, ch. 360, title I, §130, as added Pub.
L. 101-549, title VIII, §804, Nov. 15, 1990, 104 Stat.
2689.)

§7431. Land use authority

Nothing in this chapter constitutes an in-
fringement on the existing authority of counties
and cities to plan or control land use, and noth-
ing in this chapter provides or transfers author-
ity over such land use.

(July 14, 1955, ch. 360, title I, §131, as added Pub.
L. 101-549, title VIII, §805, Nov. 15, 1990, 104 Stat.
2689.)

PART B—OZONE PROTECTION

§§ 7450 to 7459. Repealed. Pub. L. 101-549, title
V1, §601, Nov. 15, 1990, 104 Stat. 2648

Section 7450, act July 14, 1955, ch. 360, title I, §150, as
added Aug. 7, 1977, Pub. L. 95-95, title I, §126, 91 Stat.
725, set forth Congressional declaration of purpose.

Section 7451, act July 14, 1955, ch. 360, title I, §151, as
added Aug. 7, 1977, Pub. L. 95-95, title 1, §126, 91 Stat.
726, set forth Congressional findings.

Section 7452, act July 14, 1955, ch. 360, title I, §152, as
added Aug. 7, 1977, Pub. L. 95-95, title I, §126, 91 Stat.
726, set forth definitions applicable to this part.

Section 7453, act July 14, 1955, ch. 360, title I, §153, as
added Aug. 7, 1977, Pub. L. 95-95, title I, §126, 91 Stat.
726, related to studies by Environmental Protection
Agency.

Section 7454, act July 14, 1955, ch. 360, title I, §154, as
added Aug. 7, 1977, Pub. L. 95-95, title I, §126, 91 Stat.
728; amended Pub. L. 96-88, title V, §509(b), Oct. 17, 1979,
93 Stat. 695, related to research and monitoring activi-
ties by Federal agencies.

Section 7455, act July 14, 1955, ch. 360, title I, §165, as
added Aug. 7. 1977, Pub. L. 95-95, title I, §126, 91 Stat.
729, related to reports on progress of regulation.

Section 7456, act July 14. 1955, ch. 360, title 1, §156, as
added Aug. 7, 1977, Pub. L. 95-95, title I, §126, 91 Stat.
729. authorized President to enter into international
agreements to foster cooperative research.

Section 7457, act July 14, 1955, ch. 360, title I, §157, as
added Aug. 7, 1977, Pub. L. 95-85, title I, §126, 91 Stat.
729, related to promulgation of regulations.

Section 7458, act July 14, 1955, ch. 360, title I, §158, as
added Aug. 7, 1977, Pub. L. 95-95, title I, §126, 91 Stat.
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730, set forth other provisions of law that would be un-
affected by this part.

Section 7459, act July 14, 1955, ch. 360, title I, §159, as
added Aug. 7, 1977, Pub. L. 95-95, title I, §126, 91 Stat.
730, related to authority of States to protect the strato-
sphere.

SIMILAR PROVISIONS

For provisions relating to stratospheric ozone protec-
tion, see section 7671 et seq. of this title.

PART C—PREVENTION OF SIGNIFICANT
DETERIORATION OF AIR QUALITY

SUBPART I—CLEAN AIR

§ 7470. Congressional declaration of purpose

The purposes of this part are as follows:

(1) to protect public health and welfare from
any actual or potential adverse effect which in
the Administrator’s judgment may reasonably
be anticipate! to occur from air pollution or
from exposures to pollutants in other media,
which pollutants originate as emissions to the

.ambient air)2, notwithstanding attainment
and maintenance of all national ambient air
quality standards;

(2) to preserve, protect, and enhance the air
quality in national parks, national wilderness
areas, national monuments, national sea-
shores, and other areas of special national or
regional natural, recreational, scenic, or his-
toric value;

(3) to insure that economic growth will
occur in a manner consistent with the preser-
vation of existing clean air resources;

(4) to assure that emissions from any source
in any State will not interfere with any por-
tion of the applicable implementation plan to
prevent significant deterioration of air quality
for any other State; and

(5) to assure that any decision to permit in-
creased air pollution in any area to which this
section applies is made only after careful eval-
uation of all the consequences of such a deci-
sion and after adequate procedural opportuni-
ties for informed public participation in the
decisionmaking process.

(July 14, 1955, ch. 360, title I, §160, as added Pub.
L. 95-95, title I, §127(a), Aug. 7, 1977, 91 Stat. 731.)

EFFECTIVE DATE

Subpart effective Aug. 7, 1977, except as otherwise ex-
pressly provided, see section 406(d) of Pub. L. 95-95, set
out as an Effective Date of 1977 Amendment note under
section 7401 of this title.

GUIDANCE DOCUMENT

Pub. L. 95-95, title I, §127(c), Aug. 7, 1977, 91 Stat. 741,
required Administrator, not later than 1 year after
Aug. 7, 1977, to publish a guidance document to assist
States in carrying out their functions under part C of
title I of the Clean Air Act (this part) with respect to
pollutants for which national ambient air guality
standards are promulgated.

STUDY AND REPORT ON PROGRESS MADE IN PROGRAM
RELATING TO SIGNIFICANT DETERIORATION OF AIR
QUALITY

Pub. L. 95-95, title I, §127(d), Aug. 7, 1977, 91 Stat. 742,
directed Administrator, not later than 2 years after

130 in original. Probably should be “‘anticipated™.
230 in original. Section was enacted without an opening paren-
thesis.
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Aug. 7, 1977, to complete a study and report to Congress
on progress made in carrying out part C of title I of the
Clean Air Act (this part) and the problems assoclated
in carrying out such section.

§ 7471. Plan requirements

In accordance with the policy of section
7401(b)(1) of this title, each applicable implemen-
tation plan shall contain emission limitations
and such other measures as may be necessary, as
determined under regulations promulgated
under this part, to prevent significant deteriora-
tion of air gquality in each region (or portion
thereof) designated pursuant to section 7407 of
this title as attainment or unclassifiable.

(July 14, 1955, ch. 360, title I, §161, as added Pub.
L. 95-95, title I, §127(a), Aug. 7, 1977, 91 Stat. 731;
amended Pub. L. 101-549, title I, §110(1), Nov. 15,
1990, 104 Stat. 2470.)
AMENDMENTS
1990—Pub. L. 101-549 substituted ‘‘designated pursuo-
ant to section 7407 of this title as attainment or un-

classifiable” for ‘‘identified pursuant to section
T7407(A)(1X(D) or (E) of this title”.

§ 7472, Initial classifications
(a) Areas designated as class 1

Upon the enactment of this part, all—

(1) international parks,

(2) national wilderness areas which exceed
5,000 acres in size,

(3) national memorial parks which exceed
5,000 acres in size, and

(4) national parks which exceed six thousand
acres in size,

and which are in existence on August 7, 1977,
shall be class 1 areas and may not be redesig-
nated. All areas which were redesignated as
class I under regulations promulgated before
August 7, 1977, shall be class 1 areas which may
be redesignated as provided in this part. The ex-
tent of the areas designated as Class I under this
section shall conform to any changes in the
boundaries of such areas which have occurred
subsequent to August 7, 1977, or which may
occur subsequent to November 15, 1990.

(b) Areas designated as class 11

All areas in such State designated pursuant to
section 7407(d) of this title as attainment or un-
classifiable which are not established as class 1
under subsection (a) of this section shall be class
II areas unless redesignated under section 7474 of
this title.

(July 14, 1955, ch. 360, title I, §162, as added Pub.
L. 95-95, title 1, §127(a), Aug. 7, 1977, 91 Stat. 731;
amended Pub. L. 95-190, §14(a)(40), Nov. 16, 1977,
91 Stat. 1401; Pub. L. 101-549, title I, §§108(m),
110(2), Nov. 15, 1990, 104 Stat. 2469, 2470.)

AMENDMENTS

1990—Subsec. (a). Pub. L. 101-549, §108(m), inserted at
end “The extent of the areas designated as Class 1
under this section shall conform to any changes in the
boundaries of such areas which have occurred subse-
quent to August 7, 1977, or which may occur subsequent
to November 15, 1990.”

Subsec. (b). Pub. L. 101-549, §110(2), substituted ‘“‘des-
ignated pursuant to section 7407(d) of this title as at-
tainment or unclassifiable’” for ‘‘identified pursuant to
section 7407(d)1)}(D) or (E) of this title’.
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1977-—Subsec. (a)(4). Pub. L. 95-190 inserted a comma
after ‘‘size”.

§7473. Increments and ceilings

(a) Sulfur oxide and particulate matter; require-
ment that maximum allowable increases and
maximum allowable concentrations not be
exceeded

In the case of sulfur oxide and particulate
matter, each applicable implementation plan
shall contain measures assuring that maximum
allowable increases over baseline concentrations
of, and maximum allowable concentrations of,
such pollutant shall not be exceeded. In the case
of any maximum allowable increase (except an
allowable increase specified under section
T475(A)(2)(C)(iv) of this title) for a pollutant
based on concentrations permitted under na-
tional ambient air quality standards for any pe-
riod other than an annual period, such regula-
tions shall permit such maximum allowable in-
crease to be exceeded during one such period per
year.

(b) Maximum allowable increases in concentra-
tions over baseline concentrations

(1) For any class I area, the maximum allow-
able increase in concentrations of sulfur dioxide
and particulate matter over the baseline con-
centration of such pollutants shall not exceed
the following amounts:

Pollutant Maximum allowable increase (in
micrograms per cubic meter)

Particulate matter:

Annual geometric mean 5

Twenty-four-hour maximum 10
Sulfur dioxide:

Annual arithmetic mean 2

Twenty-four-hour maximum . 5

Three-hour maximum........c.coeeeeneennns 25

(2) For any class IT area, the maximum allow-
able increase in concentrations of sulfur dioxide
and particulate matter over the baseline con-
centration of such pollutants shall not exceed
the following amounts:

Pollutant Maximum allowable increase (in
micrograms per cubic meter)
Particulate matter:

Annual geometric mean........c.coooiieeeeiiiiniiinens 19

Twenty-four-hour maximu 37
Sulfur dioxide:

Annual arithmebtic mean...........o.coviiiiiinnns 20

Twenty-four-hour maximum 91

Three-hour maximum ..........ccovieeiiiiiinnniinii. 512

(3) For any class 11T area, the maximum allow-
able increase in concentrations of sulfur dioxide
and particulate matter over the baseline con-
centration of such pollutants shall not exceed
the following amounts:

Pollutant Maximum allowable increase (in
micrograms per cubic meter)
Particulate matter:

Annual geometric mean..........ccoooeciiiiieninnineaen, 37

Twenty-four-hour maximum .. 75
Sulfur dioxide:

Annual arithmetic mean.........co.ceevieiiii s, 40

Twenty-four-hour maximum .. 182

Three-hour MAaxIMUM .....ooiiiiiiiicriniieiienans 700

(4) The maximum allowable concentration of
any air pollutant in any area to which this part
applies shall not exceed a concentration for such
pollutant for each period of exposure equal to—
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(A) the concentration permitted under the
national secondary ambient air quality stand-
ard, or

(B) the concentration permitted under the
national primary ambient air quality stand-
ard,

whichever concentration is lowest for such pol-
lutant for such period of exposure.

(¢) Orders or rules for determining compliance
with maximum allowable increases in ambi-
ent concentrations of air pollutants

(1) In the case of any State which has a plan
approved by the Administrator for purposes of
carrying out this part, the Governor of such
State may, after notice and opportunity for pub-
lic hearing, issue orders or promulgate rules
providing that for purposes of determining com-
pliance with the maximum allowable increases
in ambient concentrations of an air pollutant,
the following concentrations of such pollutant
shall not be taken into account:

(A) concentrations of such pollutant attrib-
utable to the increase in emissions from sta-
tionary sources which have converted from
the use of petroleum products, or natural gas,
or both, by reason of an order which is in ef-
fect under the provisions of sections 792(a) and
(b) of title 15 (or any subsequent legislation
which supersedes such provisions) over the
emissions from such sources before the effec-
tive date of such order.1

(B) the concentrations of such pollutant at-
tributable to the increase in emissions from
stationary sources which have converted from
using natural gas by reason of a natural gas
curtailment pursuant to a natural gas curtail-
ment plan in effect pursuant to the Federal
Power Act {16 U.S.C. 791a et seq.] over the
emissions from such sources before the effec-
tive date of such plan,

(C) concentrations of particulate matter at-
tributable to the increase in emissions from
construction or other temporary emission-re-
lated activities, and

(D) the increase in concentrations attrib-
utable to new sources outside the United
States over the concentrations attributable to
existing sources which are included in the
baseline concentration determined in accord-
ance with section 7479(4) of this title.

(2) No action taken with respect to a source
under paragraph (1)(A) or (1)(B) shall apply more
than five years after the effective date of the
order referred to in paragraph (1)(A) or the plan
referred to in paragraph (1)(B), whichever is ap-
plicable. If both such order and plan are applica-
ble, no such action shall apply more than five
vears after the later of such effective dates.

(3) No action under this subsection shall take

effect unless the Governor submits the order or
rule providing for such exclusion to the Admin-
istrator and the Administrator determines that
such order or rule is in compliance with the pro-
visions of this subsection.
(July 14, 1955, ch. 360, title I, §163, as added Pub.
L. 95-95, title I, §127(a), Aug. 7, 1977, 91 Stat. 732;
amended Pub. L. 95-190, §14(a)(41), Nov. 16, 1977,
91 Stat. 1401.)

1So in original. The period probably should be a comma.
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REFERENCES IN TEXT

The Federal Power Act, referred to in subsec.
(¢)1XB), is act June 10, 1920, ch. 285, 41 Stat. 1063, as
amended, which is classified generally to chapter 12
(§791a et seq.) of Title 16, Conservation. For complete
classification of this Act to the Code, see section 791a
of Title 16 and Tables.

AMENDMENTS

1977—Subsec. (a). Pub. L. 95-190 inserted ‘‘section” be-
fore ‘7475,

§7474. Area redesignation
(a) Authority of States to redesignate areas

Except as otherwise provided under subsection
(c) of this section, a State may redesignate such
areas as it deems appropriate as class I areas.
The following areas may be redesignated only as
class I or II:

(1) an area which exceeds ten thousand acres
in size and is a national monument, a national
primitive area, a national preserve, a national
recreation area, a national wild and scenic
river, a national wildlife refuge, a national
lakeshore or seashore, and

(2) a national park or national wilderness
area established after August 7, 1977, which ex-
ceeds ten thousand acres in size.

The extent of the areas referred to in para-
graph? (1) and (2) shall conform to any changes
in the boundaries of such areas which have oc-
curred subsequent to August 7, 1977, or which
may occur subsequent to November 15, 1990. Any
area (other than an area referred to in para-
graph (1) or (2) or an area established as class I
under the first sentence of section 7472(a) of this
title) may be redesignated by the State as class
IIT if—

(A) such redesignation has been specifically
approved by the Governor of the State, after
consultation with the appropriate Committees
of the legislature if it is in session or with the
leadership of the legislature if it is not in ses-
sion (unless State law provides that such re-
designation must be specifically approved by
State legislation) and if general purpose units -
of local government representing a majority of
the residents of the area so redesignated enact
legislation (including for such units of local
government resolutions where appropriate)
concurring in the State’s redesignation;

(B) such redesignation will not cause, or
contribute to, concentrations of any air pol-
lutant which exceed any maximum allowable
increase or maximum allowable concentration
permitted under the classification of any
other area; and

(C) such redesignation otherwise meets the
requirements of this part.

Subparagraph (A) of this paragraph shall not

apply to area redesignations by Indian tribes.

(b) Notice and hearing; notice to Federal land
manager; written comments and recom-
mendations; regulations; disapproval of re-
designation

(1)(A) Prior to redesignation of any area under
this part, notice shall be afforded and public

180 in original. Probably should be ‘‘paragraphs™.
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(July 14, 1955, ch. 360, title I, §167, as added Pub.
L. 95-95, title I, §127(a), Aug. 7, 1977, 91 Stat. 740;
amended Pub. L. 101-549, title I, §110(3), title
VII, §708, Nov. 15, 1990, 104 Stat. 2470, 2684.)

AMENDMENTS

1990—Pub. L. 101-549, §708, substituted ‘‘construction
or modification of a major emitting facility’ for ‘‘con-
struction of a major emitting facility®’.

Pub. L. 101-549, §110(3), substituted ‘‘designated pur-
suant to section 7407(d) as attainment or unclassifi-
able” for ““included in the list promulgated pursuant to
paragraph (1)(D) or (E) of subsection (d) of section 7407
of this title’.

§ 7478. Period before plan approval
(a) Existing regulations to remain in effect

Until such time as an applicable implementa-
tion plan is in effect for any area, which plan
meets the requirements of this part to prevent
significant deterioration of air quality with re-
spect to any air pollutant, applicable regula-
tions under this chapter prior to August 7, 1977,
shall remain in effect to prevent significant de-
terioration of air quality in any such area for
any such pollutant except as otherwise provided
in subsection (b) of this section.

(b) Regulations deemed amended; construction
commenced after June 1, 1975

If any regulation in effect prior to August 7,
19717, to prevent significant deterioration of air
quality would be inconsistent with the require-
ments of section 7472(a), section 7473(b) or sec-
tion 7474(a) of this title, then such regulations
shall be deemed amended so as to conform with
such requirements. In the case of a facility on
which construction was commenced (in accord-
ance with the definition of ‘‘commenced” in sec-
tion 7479(2) of this title) after June 1, 1975, and
prior to August 7, 1977, the review and permit-
ting of such facility shall be in accordance with
the regulations for the prevention of significant
deterioration in effect prior to August 7, 1977.

(July 14, 1955, ch. 360, title I, §168, as added Pub.
L. 95-95, title I, §127(a), Aug. 7, 1977, 91 Stat. 740;
amended Pub. L. 95-190, §14(a)52), Nov. 16, 1977,
91 Stat. 1402.)

AMENDMENTS

1977—Subsec. (b). Pub. L. 95-190 substituted “‘(in ac-
cordance with the definition of ‘commenced’ in section
7479(2) of this title)” for ‘“in accordance with this
definition”.

§ 7479. Definitions

For purposes of this part—

(1) The term ‘‘major emitting facility”
means any of the following stationary sources
of air pollutants which emit, or have the po-
tential to emit, one hundred tons per year or
more of any air pollutant from the following
types of stationary sources: fossil-fuel fired
steam electric plants of more than two hun-
dred and fifty million British thermal units
per hour heat input, coal cleaning plants
(thermal dryers), kraft pulp mills, Portland
Cement plants, primary szinc smelters, iron
and steel mill plants, primary aluminum ore
reduction plants, primary copper smelters,
municipal incinerators capable of charging
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more than fifty tons of refuse per day, hydro-
fluoric, sulfuric, and nitric acid plants, petro-
leum refineries, lime plants, phosphate rock
processing plants, coke oven batteries, sulfur
recovery plants, carbon black plants (furnace
process), primary lead smelters, fuel conver-
sion plants, sintering plants, secondary metal
production facilities, chemical process plants,
fossil-fuel boilers of more than two hundred
and fifty million British thermal units per
hour heat input, petroleum storage and trans-
fer facilities with a capacity exceeding three
hundred thousand barrels, taconite ore proc-
essing facilities, glass fiber processing plants,
charcoal production facilities. Such term also
includes any other source with the potential
to emit two hundred and fifty tons per year or
more of any air pollutant. This term shall not
include new or modified facilities which are
nonprofit health or education institutions
which have been exempted by the State.

(2)(A) The term ‘‘commenced’ as applied to
construction of a major emitting facility
means that the owner or operator has obtained.
all necessary preconstruction approvals or
permits required by Federal, State, or local
air pollution emissions and air quality laws or
regulations and either has (i) begun, or caused
to begin, a continuous program of physical on-
site construction of the facility or (ii) entered
into binding agreements or contractual obliga-
tions, which cannot be canceled or modified
without substantial loss to the owner or oper-
ator, to undertake a program of construction
of the facility to be completed within a rea-
sonable time.

(B) The term ‘‘necessary preconstruction ap-
provals or permits’’ means those permits or
approvals, required by the permitting author-
ity as a precondition to undertaking any ac-
tivity under clauses (i) or (ii) of subparagraph
(A) of this paragraph.

(C) The term ‘‘construction’” when used in
connection with any source or facility, in-
cludes the modification (as defined in section
7411(a) of this title) of any source or facility.

(3) The term ‘‘best available control tech-
nology’ means an emission limitation based
on the maximum degree of reduction of each
pollutant subject to regulation under this
chapter emitted from or which results from
any major emitting facility, which the permit-
ting authority, on a case-by-case basis, taking
into account energy, environmental, and eco-
nomic impacts and other costs, determines is
achievable for such facility through applica-
tion of production processes and available
methods, systems, and techniques, including
fuel cleaning, clean fuels, or treatment or in-
novative fuel combustion techniques for con-
trol of each such pollutant. In no event shall
application of “‘best available control tech-
nology” result in emissions of any pollutants
which will exceed the emissions allowed by
any applicable standard established pursuant
to section 7411 or 7412 of this title. Emissions
from any source utilizing clean fuels, or any
other means, to comply with this paragraph
shall not be allowed to increase above levels
that would have been required under this para-
graph as it existed prior to November 15, 1990.
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(4) The term ‘‘baseline concentration” (2) Not later than six months after August 7,

means, with respect to a pollutant, the ambi-
ent concentration levels which exist at the
time of the first application for a permit in an
area subject to this part, based on air quality
data available in the Environmental Protec-
tion Agency or a State air pollution control
agency and on such monitoring data as the
permit applicant is required to submit. Such
ambient concentration levels shall take into
account all projected emissions in, or which
may affect, such area from any major emit-
ting facility on which construction com-
menced prior to January 6, 1975, but which has
not begun operation by the date of the base-
line air quality concentration determination.
Emissions of sulfur oxides and particulate
matter from any major emitting facility on
which construction commenced after January
6, 1975, shall not be included in the baseline
and shall be counted against the maximum al-
lJowable increases in pollutant concentrations
established under this part.

(July 14, 1955, ch. 360, title I, §169, as added Pub.
L. 95-95, title I, §127(a), Aug. 7, 1977, 91 Stat. 740;
amended Pub. L. 95-190, §14(a)(54), Nov. 16, 1977,
91 Stat. 1402; Pub. L. 101-549, title III, §305(b),
title IV, §403(d), Nov. 15, 1990, 104 Stat. 2583,
2631.)

AMENDMENTS

1990—Par. (1). Pub. L. 101-5649, §305(b), struck out ‘‘two
hundred and” after ‘“‘municipal incinerators capable of
charging more than”’.

Par. (3). Pub. L. 101-549, §403(d), directed the insertion
of ‘, clean fuels,” after ‘“including fuel cleaning,”’,
which was executed by making the insertion after ‘‘in-
cluding fuel cleaning” to reflect the probable intent of
Congress, and inserted at end ‘‘Emissions from any
source utilizing clean fuels, or any other means, to
comply with this paragraph shall not be allowed to in-
crease above levels that would have been required
under this paragraph as it existed prior to November 15,
1990.”

1977—Par. (2)(C). Pub. L. 95-190 added subpar. (C).

STUDY OF MAJOR EMITTING FACILITIES WITH
POTENTIAL OF EMITTING 250 TONS PER YEAR

Pub. L. 95-95, title I, §127(b), Aug. 7, 1977, 91 Stat. 741,
directed Administrator, within 1 year after Aug. 7, 1977,
to report to Congress on consequences of that portion
of definition of ‘““major emitting facility’’ under this
subpart which applies to facilities with potential to
emit 250 tons per year or more.

SUBPART II—VISIBILITY PROTECTION
CODIFICATION
As originally enacted, subpart 11 of part C of sub-
chapter I of this chapter was added following section
7478 of this title. Pub. L. 95-190, §14(a)(53), Nov. 16, 1977,

91 Stat. 1402, struck out subpart II and inserted such
subpart following section 7479 of this title.

§7491. Visibility protection for Federal class I
areas

(a) Impairment of visibility; list of areas; study
and report

(1) Congress hereby declares as a national goal
the prevention of any future, and the remedying
of any existing, impairment of visibility in man-
datory class I Federal areas which impairment
results from manmade air pollution.

1977, the Secretary of the Interior in consulta-
tion with other Federal land managers shall re-
view all mandatory class I Federal areas and
identify those where visibility is an important
value of the area. From time to time the Sec-
retary of the Interior may revise such identi-
fications. Not later than one year after August
7, 1977, the Administrator shall, after consulta-
tion with the Secretary of the Interior, promul-
gate a list of mandatory class I Federal areas in
which he determines visibility is an important
value.

(3) Not later than eighteen months after Au-
gust 7, 1977, the Administrator shall complete a
study and report to Congress on available meth-
ods for implementing the national goal set forth
in paragraph (1). Such report shall include rec-
ommendations for—

(A) methods for identifying, characterizing,
determining, quantifying, and measuring visi-
bility impairment in Federal areas referred to
in paragraph (1), and

(B) modeling techniques (or other methods)
for determining the extent to which manmade
air pollution may reasonably be anticipated to
cause or contribute to such impairment, and

(C) methods for preventing and remedying
such manmade air pollution and resulting visi-
bility impairment.

Such report shall also identify the classes or
categories of sources and the types of air pollut-
ants which, alone or in conjunction with other
sources or pollutants, may reasonably be antici-
pated to cause or contribute significantly to im-
pairment of visibility.

(4) Not later than twenty-four months after
August 7, 1977, and after notice and public hear-
ing, the Administrator shall promulgate regula-
tions to assure (A) reasonable progress toward
meeting the national goal specified in paragraph
(1), and (B) compliance with the requirements of
this section.

(b) Regulations

Regulations under subsection (a)(4) of this sec-
tion shall—

(1) provide guidelines to the States, taking
into account the recommendations under sub-
section (a)(3) of this section on appropriate
techniques and methods for implementing this
section (as provided in subparagraphs (A)
through (C) of such subsection (a)(3)), and

(2) require each applicable implementation
plan for a State in which any area listed by
the Administrator under subsection (a)(2) of
this section is located (or for a State the emis-
sions from which may reasonably be antici-
pated to cause or contribute to any impair-
ment of visibility in any such area) to contain
such emission limits, schedules of compliance
and other measures as may be necessary to
make reasonable progress toward meeting the
national goal specified in subsection (a) of this
section, including—

(A) except as otherwise provided pursuant
to subsection (¢) of this section, a require-
ment that each major stationary source
which is in existence on August 7, 1977, but
which has not been in operation for more
than fifteen years as of such date, and
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which, as determined by the State (or the
Administrator in the case of a plan promul-
gated under section 7410(c) of this title)
emits any air pollutant which may reason-
ably be anticipated to cause or contribute to
any impairment of visibility in any such
area, shall procure, install, and operate, as
expeditiously as practicable (and maintain
thereafter) the best available retrofit tech-
nology, as determined by the State (or the
Administrator in the case of a plan promul-
gated under section 7410(c) of this title) for
controlling emissions from such source for
the purpose of eliminating or reducing any
such impairment, and

(B) a long-term (ten to fifteen years) strat-
egy for making reasonable progress toward
meeting the national goal specified in sub-
section (a) of this section.

In the case of a fossil-fuel fired generating
powerplant having a total generating capacity
in excess of 750 megawatts, the emission limita-
tions required under this paragraph shall be de-
termined pursuant to guidelines, promulgated
by the Administrator under paragraph (1).

(c) Exemptions

(1) The Administrator may, by rule, after no-
tice and opportunity for public hearing, exempt
any major stationary source from the require-
ment, of subsection (b)(2)(A) of this section, upon
his determination that such source does not or
will not, by itself or in combination with other
sources, emit any air pollutant which may rea-
sonably be anticipated to cause or contribute to
a significant impairment of visibility in any
mandatory class I Federal area.

(2) Paragraph (1) of this subsection shall not
be applicable to any fossil-fuel fired powerplant
with total design capacity of 750 megawatts or
more, unless the owner or operator of any such
plant demonstrates to the satisfaction of the
Administrator that such powerplant is located
at such distance from all areas listed by the Ad-
ministrator under subsection (a)(2) of this sec-
tion that such powerplant does not or will not,
by itself or in combination with other sources,
emit any air pollutant which may reasonably be
anticipated to cause or contribute to significant
impairment of vigibility in any such area.

(8) An exemption under this subsection shall
be effective only upon concurrence by the appro-
priate Federal land manager or managers with
the Administrator’s determination under this
subsection. .
(d) Consultations with appropriate Federal land

managers

Before holding the public hearing on the pro-
posed revision of an applicable implementation
plan to meet the requirements of this section,
the State (or the Administrator, in the case of a
plan promulgated under section 7410(c) of this
title) shall consult in person with the appro-
priate Federal land manager or managers and
shall include a summary of the conclusions and
recommendations of the Federal land managers
in the notice to the public.

(e) Buffer zones

In promulgating regulations under this sec-
tion, the Administrator shall not require the use
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of any automatic or uniform buffer zone or
zones.
(f) Nondiscretionary duty

For purposes of section 7604(a)(2) of this title,
the meeting of the national goal specified in
subsection (a)(1) of this section by any specific
date or dates shall not be considered a ‘“‘non-
discretionary duty’” of the Administrator.

(g) Definitions

For the purpose of this section—

(1) in determining reasonable progress there
shall be taken into consideration the costs of
compliance, the time necessary for compli-
ance, and the energy and nonair quality envi-
ronmental impacts of compliance, and the re-
maining useful life of any existing source sub-
ject to such reqguirements;

(2) in determining best available retrofit
technology the State (or the Administrator in
determining emission limitations which re-
flect such technology) shall take into consid-
eration the costs of compliance, the energy
and nonair quality environmental impacts of
compliance, any existing pollution control
technology in use at the source, the remaining
useful life of the source, and the degree of im-
provement in visibility which may reasonably
be anticipated to result from the use of such
technology;

(3) the term ‘“‘manmade air pollution’ means
air pollution which results directly or indi-
rectly from human activities;

(4) the term ‘as expeditiously as prac-
ticable’” means as expeditiously as practicable
but in no event later than five years after the
date of approval of a plan revision under this
section (or the date of promulgation of such a
plan revision in the case of action by the Ad-
ministrator under section 7410(c) of this title
for purposes of this section); .

(5) the term ‘‘mandatory class I Federal
areas’’ means Federal areas which may not be
designated as other than class I under this
part;

(6) the terms ‘‘visibility impairment’” and
“impairment of visibility”’ shall include re-
duction in visual range and atmospheric dis-
coloration; and

(7) the term ‘major stationary source”
means the following types of stationary
sources with the potential to emit 250 tons or
more of any pollutant: fossil-fuel fired steam
electric plants of more than 250 million Brit-
ish thermal units per hour heat input, coal
cleaning plants (thermal dryers), kraft pulp
mills, Portland Cement plants, primary zinc
smelters, iron and steel mill plants, primary
aluminum ore reduction plants, primary cop-
per smelters, municipal incinerators capable
of charging more than 250 tons of refuse per
day, hydrofluoric, sulfuric, and nitric acid
plants, petroleum refineries, lime plants, phos-
phate rock processing plants, coke oven bat-
teries, sulfur recovery plants, carbon black
plants (furnace process), primary lead smelt-
ers, fuel conversion plants, sintering plants,
secondary metal production facilities, chemi-
cal process plants, fossil-fuel boilers of more
than 250 million British thermal units per
hour heat input, petroleum storage and trans-
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fer facilities with a capacity exceeding 300,000
barrels, taconite ore processing facilities,
glass fiber processing plants, charcoal produc-
tion facilities.

(July 14, 1955, ch. 360, title I, §169A, as added
Pub. L. 95-95, title I, §128, Aug. 7, 1977, 91 Stat.
742.)

EFFECTIVE DATE

Subpart effective Aug. 7, 1977, except as otherwise ex-
pressly provided, see section 406(d) of Pub. L. 9595, set
out as an Effective Date of 1977 Amendment note under
section 7401 of this title.

§ 7492, Visibility
(a) Studies

(1) The Administrator, in conjunction with the
National Park Service and other appropriate
Federal agencies, shall conduct research to iden-
tify and evaluate sources and source regions of
both visibility impairment and regions that pro-
vide predominantly clean air in class I areas. A
total of $8,000,000 per year for 5 years is author-
ized to be appropriated for the Environmental
Protection Agency and the other Federal agen-
cies to conduct this research. The research shall
include—

(A) expansion of current visibility related
monitoring in class I areas;

(B) assessment of current sources of visi-
bility impairing pollution and clean air cor-
ridors;

(C) adaptation of regional air quality models
for the assessment of visibility;

(D) studies of atmospheric chemistry and
physics of visibility.

(2) Based on the findings available from the re-
search required in subsection (a)(1) of this sec-
tion as well as other available scientific and
technical data, studies, and other available in-
formation pertaining to visibility source-recep-
tor relationships, the Administrator shall con-
duct an assessment and evaluation that identi-
fies, to the extent possible, sources and source
regions of visibility impairment including natu-
ral sources as well as source regions of clear air
for class I areas. The Administrator shall
produce interim findings from this study within
3 years after November 15, 1990.

(b) Impacts of other provisions

Within 24 months after November 15, 1990, the
Administrator shall conduct an assessment of
the progress and improvements in visibility in
class I areas that are likely to result from the
implementation of the provisions of the Clean
Air Act Amendments of 1990 other than the pro-
visions of this section. Every 5 years thereafter
the Administrator shall conduct an assessment
of actual progress and improvement in visibility
in class I areas. The Administrator shall prepare
a written report on each assessment and trans-
mit copies of these reports to the appropriate
committees of Congress.

(c) Establishment of visibility transport regions
and commissions

(1) Authority to establish visibility transport

regions

Whenever, upon the Administrator’s motion
or by petition from the Governors of at least
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two affected States, the Administrator has
reason to believe that the current or projected
interstate transport of air poliutants from one
or more States contributes significantly to
vigibility impairment in class I areas located
in the affected States, the Administrator may
establish a transport region for such pollut-
ants that includes such States. The Adminis-
trator, upon the Administrator’s own motion
or upon petition from the Governor of any af-
fected State, or upon the recommendations of
a transport commission established under sub-
section (b) of this section! may—
(A) add any State or portion of a State to
a visibility transport region when the Ad-
ministrator determines that the interstate
transport of air pollutants from such State
significantly contributes to visibility im-
pairment in a class I area located within the
transport region, or
(B) remove any State or portion of a State
from the region whenever the Administrator
has reason to believe that the control of
emissions in that State or portion of the
State pursuant to this section will not sig-
nificantly contribute to the protection or
enhancement of visibility in any class I area
in the region.
(2) Visibility transport commissions

Whenever the Administrator establishes a
transport region under subsection (¢)(1) of this
section, the Administrator shall establish a
transport commission comprised of (as a mini-
mum) each of the following members:

(A) the Governor of each State in the Visi-
bility Transport Region, or the Governor’s
designee;

(B) The? Administrator or the Administra-
tor’s designee; and

(C) A2 representative of each Federal agen-
cy charged with the direct management of
each class I area or areas within the Visi-
bility Transport Region.

(3) Ex officio members

All representatives of the Federal Govern-
ment shall be ex officioc members.

(4) Federal Advisory Committee Act

The visibility transport commissions shall
be exempt from the requirements of the Fed-
eral Advisory Committee Act [5 U.S.C. App.].

(d) Duties of visibility transport commissions

A Vigibility Transport Commission—

(1) shall assess the scientific and technical
data, studies, and other currently available in-
formation, including studies conducted pursu-
ant to subsection (a)(1) of this section, per-
taining to adverse impacts on visibility from
potential or projected growth in emissions
from sources located in the Visibility Trans-
port Region; and

(2) shall, within 4 years of establishment,
issue a report to the Administrator rec-
ommending what measures, if any, should be
taken under this chapter to remedy such ad-
verse impacts. The report required by this sub-

180 in original. Words “‘subsection (b) of this section™ prob-
ably should be “*paragraph (2)>.
230 in original. Probably should not be capitalized.
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section shall address at least the following
measures:

(A) the establishment of clean air cor-
ridors, in which additional restrictions on
increases in emissions may be appropriate to
protect visibility in affected class I areas;

(B) the imposition of the requirements of
part D of this subchapter affecting the con-
struction of new major stationary sources or
major modifications to existing sources in
such clean air corridors specifically includ-
ing the alternative siting analysis provisions
of section 7503(a)(5) of this title; and

(C) the promulgation of regulations under
section 7491 of this title to address long
range strategies for addressing regional haze
which impairs visibility in affected class I
areas.

(e) Duties of Administrator

(1) The Administrator shall, taking into ac-
count the studies pursuant to subsection (a)(1)
of this section and the reports pursuant to sub-
section (d)2) of this section and any other rel-
evant information, within eighteen months of
receipt of the report referred to in subsection
(d)(2) of this section, carry out the Administra-
tor's regulatory responsibilities under section
7491 of this title, including criteria for measur-
ing ‘‘reasonable progress’ toward the national
goal.

(2) Any regulations promulgated under section
7491 of this title pursuant to this subsection
shall require affected States to revise within 12
months their implementation plans under sec-
tion 7410 of this title to contain such emission
limits, schedules of compliance, and other meas-
ures as may be necessary to carry out regula-
tions promulgated pursuant to this subsection.

(f) Grand Canyon visibility transport commission

The Administrator pursuant to subsection
(c)(1) of this section shall, within 12 months, es-
tablish a visibility transport commission for the
region affecting the visibility of the Grand Can-
yon National Park.

(July 14, 1955, ch. 360, title I, §169B, as added
Pub. L. 101-549, title VIII, §816, Nov. 15, 1990, 104
Stat. 2695.)

REFERENCES IN TEXT

The Clean Air Act Amendments of 1990, referred to in
subsec. (b), probably means Pub. L. 101-549, Nov. 15,
1990, 104 Stat. 2399. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 7401 of this title and Tables.

The Federal Advisory Committee Act, referred to in
subsec. (¢c)(4), is Pub. L. 92-463. Oct. 6, 1972, 86 Stat. 770,
as amended, which is set out in the Appendix to Title
5, Government Organization and Employees.

PART D—PLAN REQUIREMENTS FOR
NONATTAINMENT AREAS

SUBPART 1—NONATTAINMENT AREAS IN GENERAL

§7501. Definitions

For the purpose of this part—

(1) REASONABLE FURTHER PROGRESS.—The
term ‘‘reasonable further progress’” means
such annual incremental reductions in emis-
sions of the relevant air pollutant as are re-
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quired by this part or may reasonably be re-
quired by the Administrator for the purpose of
ensuring attainment of the applicable national
ambient air quality standard by the applicable
date.

(2) NONATTAINMENT AREA.—The term ‘‘non-
attainment area’ means, for any air pollut-
ant, an area which is designated ‘‘nonattain-
ment”’ with respect to that pollutant within
the meaning of section 7407(d) of this title.

(3) The term ‘‘lowest achievable emission
rate’’ means for any source, that rate of emis-
sions which reflects—

(A) the most stringent emission limitation
which is contained in the implementation
plan of any State for such class or category
of source, unless the owner or operator of
the proposed source demonstrates that such
limitations are not achievable, or

(B) the most stringent emission limitation
which is achieved in practice by such class
or category of source, whichever is more
stringent.

In no event shall the application of this term
permit a proposed new or modified source to
emit any pollutant in excess of the amount al-
lowable under applicable new source standards
of performance.

(4) The terms ‘‘modifications’” and ‘‘modi-
fied’”” mean the same as the term ‘‘modifica-
tion” as used in section 7411(a)(4) of this title.

(July 14, 1955, ch. 360, title I, §171, as added Pub.
L. 95-95, title I, §129(b), Aug. 7, 1977, 91 Stat. 745;
amended Pub. L. 101-549, title I, §102(a)(2), Nov.
15, 1990, 104 Stat. 2412.)

AMENDMENTS

1990—Pub. L. 101-549, §102(a)2)(A), struck out ‘“‘and
section 7410(a)(2)(I) of this title” after “purpose of this
part’’.

Pars. (1), (2). Pub. L. 101-549, §102(a)(2)(B), (C), amend-
ed pars. (1) and (2) generally. Prior to amendment, pars.
(1) and (2) read as follows:

‘(1) The term ‘reasonable further progress’ means an-
nual incremental reductions in emissions of the appli-
cable air pollutant (including substantial reductions in
the early years following approval or promulgation of
plan provisions under this part and section 7410(a)(2)(I)
of this title and regular reductions thereafter) which
are sufficient in the judgment of the Administrator, to
provide for attainment of the applicable national ambi-
ent air quality standard by the date required in section
7502(a) of this title.

‘(2) The term ‘nonattainment area’ means, for any
air pollutant an area which is shown by monitored data
or which is calculated by air quality modeling (or other
methods determined by the Administrator to be reli-
able) to exceed any national ambient air quality stand-
ard for such pollutant. Such term includes any area
identified under subparagraphs (A) through (C) of sec-
tion 7407(d)(1) of this title.”

EFFECTIVE DATE

Part effective Aug. 7, 1977, except as otherwise ex-
pressly provided, see section 406(d) of Pub. L. 95-95, set
out as an Effective Date of 1977 Amendment note under

- section 7401 of this title.

§7502. Nonattainment plan provisions in general
(a) Classifications and attainment dates
(1) Classifications

(A) On or after the date the Administrator
promulgates the designation of an area as a
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(F) effect of sonic booms on property (in-
cluding values); and
(G) such other matters as may be of interest
in the public welfare.
(b) Investigation techniques; report and recom-
mendations

In conducting such investigation, the Admin-
istrator shall hold public hearings, conduct re-
search, experiments, demonstrations, and stud-
ies. The Administrator shall report the results
of such investigation and study, together with
his recommendations for legislation or other ac-
tion, to the President and the Congress not later
than one year after December 31, 1970.

(¢) Abatement of noise from Federal activities

In any case where any Federal department or
agency is carrying out or sponsoring any activ-
ity resulting in noise which the Administrator
determines amounts to a public nuisance or is
otherwise objectionable, such department or
agency shall consult with the Administrator to
determine possible means of abating such noise.

(July 14, 1955, ch. 360, title IV, §402, as added
Pub. L. 91-604, §14, Dec. 31, 1970, 84 Stat. 1709.)

CODIFICATION

Another section 402 of act July 14, 1955, as added by
Pub. L. 101-549, title IV, §401, Nov. 15, 1990, 104 Stat.
2585, is classified to section 7651a of this title.

Section was formerly classified to section 1858 of this
title.

§ 7642, Authorization of appropriations

There is authorized to be appropriated such
amount, not to exceed $30,000,000, as may be nec-
essary for the purposes of this subchapter.

(July 14, 1955, ch. 360, title IV, §403, as added
Pub. L. 91-604, §14, Dec. 31, 1970, 84 Stat. 1710.)

CODIFICATION

Another section 403 of act July 14, 1955, as added by
Pub. L. 101-549, title IV, §401, Nov. 15, 1990, 104 Stat.
2589, is classified to section 7651b of this title.

Section was formerly classified to section 1858a of
this title.

SUBCHAPTER IV-A—ACID DEPOSITION
CONTROL

CODIFICATION

Another title IV of act July 14, 1955, as added by Pub.
L. 91-604, §14, Dec. 31, 1970, 84 Stat. 1709, is classified
principally to subchapter IV (§7641 et seq.) of this chap-
ter.

§7651. Findings and purposes
(a) Findings

The Congress finds that—

(1) the presence of acidic compounds and
their precursors in the atmosphere and in dep-
osition from the atmosphere represents a
threat to natural resources, ecosystems, mate-
rials, visibility, and public health;

(2) the principal sources of the acidic com-
pounds and their precursors in the atmosphere
are emissions of sulfur and nitrogen oxides
from the combustion of fossil fuels;

(3) the problem of acid deposition is of na-
tional and international significance;

(4) strategies and technologies for the con-
trol of precursors to acid deposition exist now
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that are economically feasible, and improved
methods are expected to become increasingly
available over the next decade;

(5) current and future generations of Ameri-
cans will be adversely affected by delaying
measures to remedy the problem;

(6) reduction of total atmospheric loading of
sulfur dioxide and nitrogen oxides will en-
hance protection of the public health and wel-
fare and the environment; and

(7) control measures to reduce precursor
emissions from steam-electric generating
units should be initiated without delay.

(b) Purposes

The purpose of this subchapter is to reduce the
adverse effects of acid deposition through reduc-
tions in annual emissions of sulfur dioxide of ten
million tons from 1980 emission levels, and, in
combination with other provisions of this chap-
ter, of nitrogen oxides emissions of approxi-
mately two million tons from 1980 emission lev-
els, in the forty-eight contiguous States and the
District of Columbia. It is the intent of this sub-
chapter to effectuate such reductions by requir-
ing compliance by affected sources with pre-
scribed emission limitations by specified dead-
lines, which limitations may be met through al-
ternative methods of compliance provided by an
emission allocation and transfer system. It is
also the purpose of this subchapter to encourage
energy conservation, use of renewable and clean
alternative technologies, and pollution preven-
tion as a long-range strategy, consistent with
the provisions of this subchapter, for reducing
air pollution and other adverse impacts of en-
ergy production and use.

(July 14, 1955, ch. 360, title IV, §401, as added
Pub. L. 101-549, title IV, §401, Nov. 15, 1990, 104
Stat. 2584.)

CODIFICATION

Another section 401 of act July 14, 1955, as added by
Pub. L. 91-604, §14, Dec. 31, 1970, 84 Stat. 1709, is set out
as a Short Title note under section 7401 of this title.

AcCID DEPOSITION STANDARDS

Pub. L. 101-549, title IV, §404, Nov. 15, 1990, 104 Stat.
2632, directed Administrator of Environmental Protec-
tion Agency, not later than 36 months after Nov. 15,
1990, to transmit to Congress a report on the feasibility
and effectiveness of an acid deposition standard or
standards to protect sensitive and critically sensitive
aguatic and terrestrial resources.

INDUSTRIAL SO; EMISSIONS

Pub. L. 101-549, title IV, §406, Nov. 15, 1990, 104 Stat.
2632, provided that:

‘“(a) REPORT.—Not later than January 1, 1995 and
every b years thereafter, the Administrator of the Envi-
ronmental Protection Agency shall transmit to the
Congress a report containing an inventory of national
annual sulfur dioxide emissions from industrial sources
(as defined in title IV of the Act [42 U.8.C. 7651 et seq.]),
including units subject to section 405(g)(6) of the Clean
Air Act [42 U.S.C. 7651d(g)6)], for all years for which
data are available, as well as the likely trend in such
emigsions over the following twenty-year period. The
reports shall also contain estimates of the actual emis-
sion reduction in each year resulting from promulga-
tion of the diesel fuel desulfurization regulations under
section 214 [42 U.S8.C. 7548]. '

*(b) 5.60 MILLION TON CAP.—Whenever the inventory
required by this section indicates that sulfur dioxide
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emissions from industrial sources, including units sub-
ject to section 405(g)(5) of the Clean Air Act [42 U.S.C.
7651d(g)(5)], may reasonably be expected to reach levels
greater than 5.60 million tons per year, the Adminis-
trator of the Environmental Protection Agency shall
take such actions under the Clean Air Act [42 U.S.C.
7401 et seq.] as may be appropriate to ensure that such
emissions do not exceed 5.60 million tons per year. Such
actions may include the promulgation of new and re-
vised standards of performance for new sources, includ-
ing units subject to section 405(g)(5) of the Clean Air
Act, under section 111(b) of the Clean Air Act [42 U.S.C.
T7411(b)], as well as promulgation of standards of per-
formance for existing sources, including units subject
to section 405(g)(5) of the Clean Air Act, under author-
ity of this section. For an existing source regulated
under this section, ‘standard of performance’ means a
standard which the Administrator determines is appli-
cable to that source and which reflects the degree of
emission reduction achievable through the application
of the best system of continuous emission reduction
which (taking into consideration the cost of achieving
such emission reduction, and any nonair quality health
and environmental impact and energy requirements)
the Administrator determines has been adeguately
demonstrated for that category of sources.

“(¢) ELECTION.—Regulations promulgated under sec-
tion 405(b) of the Clean Air Act [42 U.S.C. 7651d(b)] shall
not prohibit a source from electing to become an af-
fected unit under section 410 of the Clean Air Act [42
U.8.C. 7651i1.""

[For termination, effective May 15, 2000, of reporting
provisions in section 406(a) of Pub. L. 101-549, set out
above, see section 3003 of Pub. L. 10466, as amended, set
out as a note under section 1113 of Title 31, Money and
Finance, and the 10th item on page 162 of House Docu-
ment No. 103-7.]

SENSE OF CONGRESS ON EMISSION REDUCTIONS COSTS

Pub. L. 101-549, title IV, §407, Nov. 15, 1990, 104 Stat.
2633, provided that: “It is the sense of the Congress that
the Clean Air Act Amendments of 1990 {Pub. L. 101-549,
see Tables for classification], through the allowance
program, allocates the costs of achieving the required
reductions in emissions of sulfur dioxide and oxides of
nitrogen among sources in the United States. Broad
based taxes and emissions fees that would provide for
payment of the costs of achieving required emissions
reductions by any party or parties other than the
sources required to achieve the reductions are undesir-
able.”’

MONITORING OF ACID RAIN PROGRAM IN CANADA

Pub. L. 101-549, title IV, §408, Nov. 15, 1990, 104 Stat.
2633, provided that:

‘‘(a) REPORTS TO CONGRESS.—The Administrator of
the Environmental Protection Agency, in consultation
with the Secretary of State, the Secretary of Energy,
and other persons the Administrator deems appro-
priate, shall prepare and submit a report to Congress
on January 1, 1994, January 1, 1999, and January 1, 2005.

““(b) CONTENTS.—The report to Congress shall analyze
the current emission levels of sulfur dioxide and nitro-
gen oxides in each of the provinces participating in
Canada’s acid rain control program, the amount of
emission reductions of sulfur dioxide and oxides of ni-
trogen achieved by each province, the methods utilized
by each province in making those reductions, the costs
to each province and the employment impacts in each
province of making and maintaining those reductions.

‘‘(c) COMPLIANCE.—Beginning on January 1, 1999, the
reports shall also assess the degree to which each prov-
ince is complying with its stated emissions cap.”

§ 7651a. Definitions

As used in this subchapter:

(1) The term ‘affected source” means a
source that includes one or more affected
units.
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(2) The term “affected unit” means a unit
that is subject to emission reduction require-
ments or limitations under this subchapter,

(3) The term ‘‘allowance’’ means an author-
ization, allocated to an affected unit by the
Administrator under this subchapter, to emit,
during or after a specified calendar year, one
ton of sulfur dioxide.

(4) The term ‘‘baseline’ means the annual
quantity of fossil fuel consumed by an affected
unit, measured in millions of British Thermal
Units (“‘mmBtu’s”’), calculated as follows:

(A) For each utility unit that was in com-
mercial operation prior to January 1, 1985,
the baseline shall be the annual average
quantity of mmBtu’s consumed in fuel dur-
ing calendar years 1985, 1986, and 1987, as re-
corded by the Department of Energy pursu-
ant to Form 767. For any utility unit for
which such form was not filed, the baseline
shall be the level specified for such unit in
the 1985 National Acid Precipitation Assess-
ment Program (NAPAP) Emissions Inven-
tory, Version 2, National Utility Reference
File (NURF) or in a corrected data base as
established by the Administrator pursuant
to paragraph (3).1 For nonutility units, the
baseline is the NAPAP Emissions Inventory,
Version 2. The Administrator, in the Admin-
istrator’s sole discretion, may exclude peri-
ods during which a unit is shutdown for a
continuous period of four calendar months
or longer, and make appropriate adjust-
ments under this paragraph. Upon petition
of the owner or operator of any unit, the Ad-
ministrator may make appropriate baseline
adjustments for accidents that caused pro-
longed outages.

(B) For any other nonutility unit that is
not included in the NAPAP Emissions Inven-
tory, Version 2, or a corrected data base as
established by the Administrator pursuant
to paragraph (3),! the baseline shall be the
annual average quantity, in mmBtu con-
sumed in fuel by that unit, as calculated
pursuant to a method which the adminis-
trator shall prescribe by regulation to be
promulgated not later than eighteen months
after November 15, 1990.

(C) The Administrator shall, upon applica-
tion or on his own motion, by December 31,
1991, supplement data needed in support of
this subchapter and correct any factual er-
rors in data from which affected Phase II
units’ baselines or actual 1985 emission rates
have been calculated. Corrected data shall
be used for purposes of issuing allowances
under the? subchapter. Such corrections
shall not be subject to judicial review, nor
shall the failure of the Administrator to cor-
rect an alleged factual error in such reports
be subject to judicial review.

(5) The term ‘‘capacity factor’® means the
ratio between the actual electric output from
a unit and the potential electric output from
that unit.

1So in original. The reference to ‘“‘paragraph (3)” probably
should be to “‘subparagraph (Cy'.
230 in original. Probably should be ‘‘this’.
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(6) The term ‘‘compliance plan” means, for
purposes of the requirements of this sub-
chapter, either—

(A) a statement that the source will com-
ply with all applicable requirements under
this subchapter, or

(B) where applicable, a schedule and de-
scription of the method or methods for com-
pliance and certification by the owner or op-
erator that the source is in compliance with
the requirements of this subchapter.

(7) The term ‘“‘continuous emission monitor-
ing system’” (CEMS) means the equipment as
required by section 7651k of this title, used to
sample, analyze, measure, and provide on a
continuous basis a permanent record of emis-
sions and flow (expressed in pounds per million
British thermal units (Jbs/mmBtu), pounds per
hour (Ibs/hr) or such other form as the Admin-
istrator may prescribe by regulations under
section 7651k of this title).

(8) The term ‘‘existing unit’’ means a unit
(including units subject to section 7411 of this
title) that commenced commercial operation
before November 15, 1990. Any unit that com-
menced commercial operation before Novem-
ber 15, 1990, which is modified, reconstructed,
or repowered after November 15, 1990, shall
continue to be an existing unit for the pur-
poses of this subchapter. For the purposes of
this subchapter, existing units shall not in-
clude simple combustion turbines, or units
which serve a generator with a nameplate ca-
pacity of 26MWe or less.

(9) The term ‘‘generator’” means a device
that produces electricity and which is re-
ported as a generating unit pursuant to De-
partment of Energy Form 860.

(10) The term ‘‘new unit” means a unit that
commences commercial operation on or after
November 15, 1990. '

(11) The term ‘‘permitting authority’ means
the Administrator, or the State or local air
pollution control agency, with an approved
permitting program under part B3 of title III
of the Act.

(12) The term ‘‘repowering’’ means replace-
ment of an existing coal-fired boiler with one
of the following clean coal technologies: at-
mospheric or pressurized fluidized bed combus-
tion, integrated gasification combined cycle,
magnetohydrodynamics, direct and indirect
coal-fired turbines, integrated gasification
fuel cells, or as determined by the Adminis-
trator, in consultation with the Secretary of
Energy, a derivative of one or more of these
technologies, and any other technology capa-
ble of controlling multiple combustion emis-
sions simultaneously with improved boiler or
generation efficiency and with significantly
greater waste reduction relative to the per-
formance of technology in widespread com-
mercial use as of November 15, 1990. Notwith-
standing the provisions of section 7651h(a) of
this title, for the purpose of this subchapter,
the term ‘“‘repowering” shall also include any
oil and/or gas-fired unit which has been award-
ed clean coal technology demonstration fund-

3See References in Text note below.

Filed: 02/27/2015 Page: 122

§7651a

ing as of January 1, 1991, by the Department of
Energy.

(13) The term ‘“‘reserve’ means any bank of
allowances established by the Administrator
under this subchapter.

(14) The term ‘‘State’’ means one of the 48
contiguous States and the District of Colum-
bia.

(15) The term ‘“‘unit” means a fossil fuel-
fired combustion device.

(16) The term ‘‘actual 1985 emission rate’’,
for electric utility units means the annual sul-
fur dioxide or nitrogen oxides emission rate in
pounds per million Btu as reported in the
NAPAP Emissions Inventory, Version 2, Na-
tional Utility Reference File. For nonutility
units, the term ‘‘actual 1985 emission rate”
means the annual sulfur dioxide or nitrogen
oxides emission rate in pounds per million Btu
as reported in the NAPAP Emission Inventory,
Version 2.

(17)(A) The term ‘‘utility unit’’ means—

(i) a unit that serves a generator in any

State that produces electricity for sale, or

(ii) a unit that, during 1985, served a gener-
ator in any State that produced electricity
for sale.

(B) Notwithstanding subparagraph (A), a
unit described in subparagraph (A) that—

(i) was in commercial operation during
1985, but

(ii) did not, during 1985, serve a generator
in any State that produced electricity for
sale shall not be a utility unit for purposes
of this subchapter.

(C) A unit that cogenerates steam and elec-
tricity is not a ‘‘utility unit’’ for purposes of
this subchapter unless the unit is constructed
for the purpose of supplying, or commences
construction after November 15, 1990, and sup-
plies, more than one-third of its potential
electric output capacity and more than 25
megawatts electrical output to any utility
power distribution system for sale.

(18) The term ‘‘allowable 1985 emissions
rate” means a federally enforceable emissions
limitation for sulfur dioxide or oxides of nitro-
gen, applicable to the unit in 1985 or the limi-
tation applicable in such other subsequent
year as determined by the Administrator if
such a limitation for 1985 does not exist.
Where the emissions limitation for a unit is
not expressed in pounds of emissions per mil-
lion Btu, or the averaging period of that emis-
sions limitation is not expressed on an annual
basis, the Administrator shall calculate the
annual equivalent of that emissions limitation
in pounds per million Btu to establish the al-
lowable 1985 emissions rate.

(19) The term ‘‘qualifying phase I tech-
nology’’ means a technological system of con-
tinuous emission reduction which achieves a
90 percent reduction in emissions of sulfur di-
oxide from the emissions that would have re-
sulted from the use of fuels which were not
subject to treatment prior to combustion.

(20) The term ‘‘alternative method of com-
pliance’” means a method of compliance in ac-
cordance with one or more of the following au-
thorities:
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(A) a substitution plan submitted and ap-
proved in accordance with subsections?
76561c(b) and (c) of this title;

(B) a Phase I extension plan approved by
the Administrator under section 7651c(d) of
this title, using qualifying phase I tech-
nology as determined by the Administrator
in accordance with that section; or

(C) repowering with a qualifying clean coal
technology under section 7651h of this title.

(21) The term ‘“‘commenced’ as applied to
construction of any new electric utility unit
means that an owner or operator has under-
taken a continuous program of construction or
that an owner or operator has entered into a
contractual obligation to undertake and com-
plete, within a reasonable time, a continuous
program of construction.

(22) The term ‘“‘commenced commercial oper-
ation” means to have begun to generate elec-
tricity for sale.

(23) The term ‘‘construction’ means fabrica-
tion, erection, or installation of an affected
unit.

(24) The term ‘“‘industrial source’ means a
unit that does not serve a generator that pro-
duces electricity, a ‘‘nonutility unit” as de-
fined in this section, or a process source as de-
fined in section 7651i(e) 5 of this title.

(25) The term ‘‘nonutility unit” means a
unit other than a utility unit.

(26) The term ‘“designated representative”
means a responsible person or official author-
ized by the owner or operator of a unit to rep-
resent the owner or operator in matters per-
taining to the holding, transfer, or disposition
of allowances allocated to a unit, and the sub-
mission of and compliance with permits, per-
mit applications, and compliance plans for the
unit.

(27) The term ‘‘life-of-the-unit, firm power
contractual arrangement’” means a unit par-
ticipation power sales agreement under which
a utility or industrial customer reserves, or is
entitled to receive, a specified amount or per-
centage of capacity and associated energy gen-
erated by a specified generating unit (or units)
and pays its proportional amount of such
unit’s total costs, pursuant to a contract ei-
ther—

(A) for the life of the unit;-
(B) for a cumulative term of no less than

30 years, including contracts that permit an

election for early termination; or

(C) for a period equal to or greater than 25
years or 70 percent of the economic useful
life of the unit determined as of the time the
unit was built, with option rights to pur-
chase or re-lease some portion of the capac-
ity and associated energy generated by the
unit (or units) at the end of the period.

(28) The term ‘“‘basic Phase II allowance allo-
cations’ means:

(A) For calendar years 2000 through 2009
inclusive, allocations of allowances made by
the Administrator pursuant to section 7651b
of this title and subsections (b)(1), (3), and

450 in original. Probably should be ““section™.
530 in original. Probably shonld be section “71651i(d)y".
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(4); (©)(1), (2), (8), and (5); (A)1), (2), (4), and
(8); (e); (); (@)(D), (2), (3), (4), and (5); (h)(1); (1)
and (j) of section 7651d of this title.

(B) For each calendar year beginning in
2010, allocations of allowances made by the
Administrator pursuant to section 7651b of
this title and subsections (b)(1), (3), and (4);
(eX(1), (2), (3), and (5); (DA), (2), (4) and (5);
(e); (B (€)1, (2), 8), (4, and (5); (h)1) and
(3); (1) and (j) of section 7651d of this title.

(29) The term ‘‘Phase II bonus allowance al-
locations” means, for calendar year 2000
through 2009, inclusive, and only for such
years, allocations made by the Administrator
pursuant to section 7651b of this title, sub-
sections (a)(2), (bX2), ()@, (A)(3) (except as
otherwise provided therein), and (h)(2) of sec-
tion 7651d of this title, and section 7651e of this
title.

(July 14, 1955, ch. 360, title IV, §402, as added
Pub. L. 101-549, title IV, §401, Nov. 15, 1990, 104
Stat. 2585.)

REFERENCES IN TEXT

Part B of title III of the Act, referred to in par. (11),
means title II1 of the Clean Air Act, act July 14, 1955,
ch. 360, as added, which is classified to subchapter III of
this chapter, but title III does not contain parts. For
provisions of the Clean Air Act relating to permits, see
subchapter V (§7661 et seq.) of this chapter.

CODIFICATION

Another section 402 of act July 14, 1955, as added by
Pub. L. 91-604, §14, Dec. 31, 1970, 84 Stat. 1709, is classi-
fied to section 7641 of this title.

§ '7651b. Sulfur dioxide allowance program for ex-
isting and new units

(a) Allocations of annual allowances for existing
and new units

(1)! For the emission limitation programs
under this subchapter, the Administrator shall
allocate annual allowances for the unit, to be
held or distributed by the designated representa-
tive of the owner or operator of each affected
unit at an affected source in accordance with
this subchapter, in an amount equal to the an-
nual tonnage emission limitation calculated
under section 7651c, 7651d, 7651e, 7651h, or 76511 of
this title except as otherwise specifically pro-
vided elsewhere in this subchapter. Except as
provided in sections 7651d(a)(2), 7651d(a)(3), 7651h
and 76511 of this title, beginning January 1, 2000,
the Administrator shall not allocate annual al-
lowances to emit sulfur dioxide pursuant to sec-
tion 7651d of this title in such an amount as
would result in total annual emissions of sulfur
dioxide from utility units in excess of 8.90 mil-
lion tons except that the Administrator shall
not take into account unused allowances carried
forward by owners and operators of affected
units or by other persons holding such allow-
ances, following the year for which they were al-
located. If necessary to meeting the restrictions
imposed in the preceding sentence, the Adminis-
trator shall reduce, pro rata, the basic Phase II
allowance allocations for each unit subject to
the requirements of section 76514 of this title.

130 in original. No pars. (2) and (3) have been enacted.
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Subject to the provisions of section 76510 of this
title, the Administrator shall allocate allow-
ances for each affected unit at an affected
source annually, as provided in paragraphs (2)
and (3)! and section 7651g of this title. Except as
provided in sections 7651h and 76511 of this title,
the removal of an existing affected unit or
source from commercial operation at any time
after November 15, 1990 (whether before or after
January 1, 1995, or January 1, 2000) shall not ter-
minate or otherwise affect the allocation of al-
lowances pursuant to section 765lc or 76561d of
this title to which the unit is entitled. Allow-
ances shall be allocated by the Administrator
without cost to the recipient, except for allow-
ances sold by the Administrator pursuant to sec-
tion 76510 of this title. Not later than December
31, 1991, the Administrator shall publish a pro-
posed list of the basic Phase II allowance alloca-
tions, the Phase II bonus allowance allocations
and, if applicable, allocations pursuant to sec-
tion 7651d(a)(3) of this title for each unit subject
to the emissions limitation requirements of sec-
tion 7651d of this title for the year 2000 and the
year 2010. After notice and opportunity for pub-
lic comment, but not later than December 31,
1992, the Administrator shall publish a final list
of such allocations, subject to the provisions of
section 7651d(a)(2) of this title. Any owner or op-
erator of an existing unit subject to the require-
ments of section 7651d(b) or (¢) of this title who
is considering applying for an extension of the
emission limitation requirement compliance
deadline for that unit from January 1, 2000, until
not later than December 31, 2000, pursuant to
section 7651h of this title, shall notify the Ad-
ministrator no later than March 31, 1991. Such
notification shall be used as the basis for esti-
mating the basic Phase IT allowances under this
subsection. Prior to June 1, 1998, the Adminis-
trator shall publish a revised final statement of
allowance allocations, subject to the provisions
of section 7651d(a)(2) of this title and taking into
account the effect of any compliance date exten-
sions granted pursuant to section 7651h of this
title on such allocations. Any person who may
make an election concerning the amount of al-
lowances to be allocated to a unit or units shall
make such election and so inform the Adminis-
trator not later than March 31, 1991, in the case
of an election under section 7651d of this title
(or June 30, 1991, in the case of an election under
section 7651e of this title). If such person fails to
make such election, the Administrator shall set
forth for each unit owned or operated by such
person, the amount of allowances reflecting the
election that would, in the judgment of the Ad-
ministrator, provide the greatest benefit for the
owner or operator of the unit. If such person is
a Governor who may make an election under
section 7651e of this title and the Governor fails
to make an election, the Administrator shall set
forth for each unit in the State the amount of
allowances reflecting the election that would, in
the judgment of the Administrator, provide the
greatest benefit for units in the State.

(b) Allowance transfer system
Allowances allocated under this subchapter

may be transferred among designated represent-
atives of the owners or operators of affected
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sources under this subchapter and any other per-
son who holds such allowances, as provided by
the allowance system regulations to be promul-
gated by the Administrator not later than eight-
een months after November 15, 1990. Such regu-
lations shall establish the allowance system pre-
scribed under this section, including, but not
limited to, requirements for the allocation,
transfer, and use of allowances under this sub-
chapter. Such regulations shall prohibit the use
of any allowance prior to the calendar year for
which the allowance was allocated, and shall
provide, consistent with the purposes of this
subchapter, for the identification of unused al-
lowances, and for such unused allowances to be
carried forward and added to allowances allo-
cated in subsequent years, including allowances
allocated to units subject to Phase 1 require-
ments (as described in section 7651c of this title)
which are applied to emissions limitations re-
quirements in Phase II (as described in section
7651d of this title). Transfers of allowances shall
not be effective until written certification of the
transfer, signed by a responsible official of each
party to the transfer, is received and recorded
by the Administrator. Such regulations shall
permit the transfer of allowances prior to the is-
suance of such allowances. Recorded pre-alloca-
tion transfers shall be deducted by the Adminis-
trator from the number of allowances which
would otherwise be allocated to the transferor,
and added to those allowances allocated to the
transferee. Pre-allocation transfers shall not af-
fect the prohibition contained in this subsection
against the use of allowances prior to the year
for which they are allocated.

(c) Interpollutant trading

Not later than January 1, 1994, the Adminis-
trator shall furnish to the Congress a study
evaluating the environmental and economic
consequences of amending this subchapter to
permit trading sulfur dioxide allowances for ni-
trogen oxides allowances.

(d) Allowance tracking system

(1) The Administrator shall promulgate, not
later than 18 months after November 15, 1990, a
system for issuing, recording, and tracking al-
lowances, which shall specify all necessary pro-
cedures and reqguirements for an orderly and
competitive functioning of the allowance sys-
tem. All allowance allocations and transfers
shall, upon recordation by the Administrator, be -
deemed a part of each unit’s permit require-
ments pursuant to section 7651g of this title,
without any further permit review and revision.

(2) In order to insure electric reliability, such
regulations shall not prohibit or affect tem-
porary increases and decreases in emissions
within utility systems, power pools, or utilities
entering into allowance pool agreements, that
result from their operations, including emer-
gencies and central dispatch, and such tem-
porary emissions increases and decreases shall
not require transfer of allowances among units
nor shall it require recordation. The owners or
operators of such units shall act through a des-
ignated representative. Notwithstanding the
preceding sentence, the total tonnage of emis-
sions in any calendar year (calculated at the end
thereof) from all units in such a utility system,
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power pool, or allowance pool agreements shall
not exceed the total allowances for such units
for the calendar year concerned.

(e) New utility units

After January 1, 2000, it shall be unlawful for
a new utility unit to emit an annual tonnage of
sulfur dioxide in excess of the number of allow-
ances to emit held for the unit by the unit’s
owner or operator. Such new utility units shall
not be eligible for an allocation of sulfur dioxide
allowances under subsection (a)(1) of this sec-
tion, unless the unit is subject to the provisions
of subsection (g)2) or (3) of section 76514 of this
title. New utility units may obtain allowances
from any person, in accordance with this sub-
chapter. The owner or operator of any new util-
ity unit in violation of this subsection shall be
liable for fulfilling the obligations specified in
section 7651j of this title.

(f) Nature of allowances

An allowance allocated under this subchapter
is a limited authorization to emit sulfur dioxide
in accordance with the provisions of this sub-
chapter. Such allowance does not constitute a
property right. Nothing in this subchapter or in
any other provision of law shall be construed to
limit the authority of the United States to ter-
minate or limit such authorization. Nothing in
this section relating to allowances shall be con-
strued as affecting the application of, or compli-
ance with, any other provision of this chapter to
an affected unit or source, including the provi-
sions related to applicable National Ambient Air
Quality Standards and State implementation
plans. Nothing in this section shall be construed
as requiring a change of any kind in any State
law regulating electric utility rates and charges
or affecting any State law regarding such State
regulation or as limiting State regulation (in-
cluding any prudency review) under such a State
law. Nothing in this section shall be construed
as modifying the Federal Power Act [16 U.S.C.
791a et seq.] or as affecting the authority of the
Federal Energy Regulatory Commission under
that Act, Nothing in this subchapter shall be
construed to interfere with or impair any pro-
gram for competitive bidding for power supply
in a State in which such program is established.
Allowances, once allocated to a person by the
Administrator, may be received, held, and tem-
porarily or permanently transferred in accord-
ance with this subchapter and the regulations of
the Administrator without regard toc whether or
not a permit is in effect under subchapter V of
this chapter or section 7651g of this title with re-
spect to the unit for which such allowance was
originally allocated and recorded. Each permit
under this subchapter and each permit issued
under subchapter V of this chapter for any af-
fected unit shall provide that the affected unit
may not emit an annual tonnage of sulfur diox-
ide in excess of the allowances held for that
unit.

(g) Prohibition

It shall be unlawful for any person to hold,
use, or transfer any allowance allocated under
this subchapter, except in accordance with regu-
lations promulgated by the Administrator. It
shall be unlawful for any affected unit to emit
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sulfur dioxide in excess of the number of allow-
ances held for that unit for that year by the
owner or operator of the unit. Upon the alloca-
tion of allowances under this subchapter, the
prohibition contained in the preceding sentence
shall supersede any other emission limitation
applicable under this subchapter to the units for
which such allowances are allocated. Allowances
may not be used prior to the calendar year for
which they are allocated. Nothing in this sec-
tion or in the allowance system regulations
shall relieve the Administrator of the Adminis-
trator’s permitting, monitoring and enforce-
ment obligations under this chapter, nor relieve
affected sources of their requirements and 1li-
abilities under this chapter.

(h) Competitive bidding for power supply

Nothing in this subchapter shall be construed
to interfere with or impair any program for
competitive bidding for power supply in a State
in which such program is established.

(i) Applicability of antitrust laws

(1) Nothing in this section affects—

(A) the applicability of the antitrust laws to
the transfer, use, or sale of allowances, or

(B) the authority of the Federal Energy Reg-
ulatory Commission under any provision of
law respecting unfair methods of competition
or anticompetitive acts or practices.

(2) As used in this section, ‘“‘antitrust laws”
means those Acts set forth in section 12 of title
15.

() Public Utility Holding Company Act

The acquisition or disposition of allowances
pursuant to this subchapter including the issu-
ance of securities or the undertaking of any
other financing transaction in connection with
such allowances shall not be subject to the pro-
visions of the Public Utility Holding Company
Act of 1935.2

(July 14, 1955, ch. 360, title IV, §403, as added
Pub. L. 101-549, title IV, §401, Nov. 15, 1990, 104
Stat. 2589.)

REFERENCES IN TEXT

The Federal Power Act, referred to in subsec. (f), is
act June 10, 1920, ch. 285, 41 Stat. 1063, as amended,
which is classified generally to chapter 12 (§791a et
seq.) of Title 16, Conservation. For complete classifica-
tion of this Act to the Code, see section 791a of Title 16
and Tables.

The Public Utility Holding Company Act of 1935, re-
ferred to in subsec. (j), is title I of act Aug. 26, 1935, ch.
687, 49 Stat. 803, as amended, which was classified gen-
erally to chapter 2C (§79 et seq.) of Title 15, Commerce
and Trade, prior to repeal by Pub. L. 109-58, title XII,
§1263, Aug. 8, 2005, 119 Stat. 974. For complete classifica-
tion of this Act to the Code, see Tables.

CODIFICATION

Another section 403 of act July 14, 1955, as added by
Pub. L. 91-604, §14, Dec. 31, 1970, 84 Stat. 1710, is classi-
fied to section 7642 of this title.

FossIL FUEL USE

Pub. L. 101-549, title IV, §402, Nov. 15, 1990, 104 Stat.
2631, provided that:

“(a) CONTRACTS FOR HYDROELECTRIC ENERGY.—AnNy
person who, after the date of the enactment of the

23ee References in Text note below.
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Clean Air Act Amendments of 1990 [Nov. 15, 1990], en-
ters into a contract under which such person receives
hydroelectric energy in return for the provision of elec-
tric energy by such person shall use allowances held by
such person as necessary to satisfy such person’s obli-
gations under such contract.

“(b) FEDERAL POWER MARKETING ADMINISTRATION.—A
Federal Power Marketing Administration shall not be
subject to the provisions and reguirements of this title
[enacting this subchapter, amending sections 7410, 7411,
and 7479 of this title, and enacting provisions set out as
notes under sections 7403, 7411, and 7651 of this title]
with respect to electric energy generated by hydro-
electric facilities and marketed by such Power Market-
ing Administration. Any person who sells or provides
electric energy to a Federal Power Marketing Adminis-
tration shall comply with the provisions and require-
ments of this title.”

§7651c. Phase I sulfur dioxide requirements
(a) Emission limitations

(1) After January 1, 1995, each source that in-
cludes one or more affected units listed in table
A is an affected source under this section. After
January 1, 1995, it shall be unlawful for any af-
fected unit (other than an eligible phase I unit
under subsection (d)2) of this section) to emit
sulfur dioxide in excess of the tonnage limita-
tion stated as a total number of allowances in
table A for phase I, unless (A) the emissions re-
duction reguirements applicable 1o such unit
have been achieved pursuant to subsection (b) or
(d) of this section, or (B) the owner or operator
of such unit holds allowances to emit not less
than the unit’s total annual emissions, except
that, after January 1, 2000, the emissions limita-
tions established in this section shall be super-
seded by those established in section 76561d of
this title. The owner or operator of any unit in
violation of this section shall be fully liable for
such violation including, but not limited to, li-
ability for fulfilling the obligations specified in
section 7651j of this title.

(2) Not later than December 31, 1991, the Ad-
ministrator shall determine the total tonnage of
reductions in the emissions of sulfur dioxide
from all utility units in calendar year 1995 that
will occur as a result of compliance with the
emissions limitation requirements of this sec-
tion, and shall establish a reserve of allowances
equal in amount to the number of tons deter-
mined thereby not to exceed a total of 3.50 mil-
lion tons. In making such a determination, the
Administrator shall compute for each unit sub-
ject to the emissions limitation requirements of
this section the difference between:

(A) the product of its baseline multiplied by
the lesser of each unit’s allowable 1985 emis-
sions rate and its actual 1985 emissions rate,
divided by 2,000, and

(B) the product of each unit’s baseline multi-
plied by 2.50 Ibs/mmBtu divided by 2,000,

and sum the computations. The Administrator
shall adjust the foregoing calculation to reflect
projected calendar year 1995 utilization of the
units subject to the emissions limitations of
this subchapter that the Administrator finds
would have occurred in the absence of the impo-
sition of such requirements. Pursuant to sub-
section (d) of this section, the Administrator
shall allocate allowances from the reserve estab-
lished hereinunder until the earlier of such time

Filed: 02/27/2015 Page: 126

§7651¢

as all such allowances in the reserve are allo-
cated or December 31, 1999.

(3) In addition to allowances allocated pursu-
ant to paragraph (1), in each calendar year be-
ginning in 1995 and ending in 1999, inclusive, the
Administrator shall allocate for each unit on
Table A that is located in the States of Illinois,
Indiana, or Ohio (other than units at Kyger
Creek, Clifty Creek and Joppa Steam), allow-
ances in an amount equal to 200,000 multiplied
by the unit’s pro rata share of the total number
of allowances allocated for all units on Table A
in the 3 States (other than units at Kyger Creek,
Clifty Creek, and Joppa Steam) pursuant to
paragraph (1). Such allowances shall be excluded
from the calculation of the reserve under para-
graph (2).

(b) Substitutions

The owner or operator of an affected unit
under subsection (a) of this section may include
in its section 7651g of this title permit applica-
tion and proposed compliance plan a proposal to
reassign, in whole or in part, the affected unit’s
sulfur dioxide reduction requirements to any
other unit(s) under the control of such owner or
operator. Such proposal shall specify—

(1) the designation of the substitute unit or
units to which any part of the reduction obli-
gations of subsection (a) of this section shall
be required, in addition to, or in lieu of, any
original affected units designated under such
subsection; .

(2) the original affected unit’s baseline, the
actual and allowable 1985 emissions rate for
sulfur dioxide, and the authorized annual al-
lowance allocation stated in table A;

(3) calculation of the annual average ton-
nage for calendar years 1985, 1986, and 1987,
emitted by the substitute unit or units, based
on the baseline for each unit, as defined in sec-
tion 7651a(d)! of this title, multiplied by the
lesser of the unit’s actual or allowable 1985
emissions rate;

(4) the emissions rates and tonnage limita-
tions that would be applicable to the original
and substitute affected units under the substi-
tution proposal; )

(5) documentation, to the satisfaction of the
Administrator, that the reassigned tonnage
limits will, in total, achieve the same or
greater emissions reduction than would have
been achieved by the original affected unit and
the substitute unit or units without such sub-
stitution; and

(6) such other information as the Adminis-
trator may require.

(¢) Administrator’s action on substitution pro-
posals

(1) The Administrator shall take final action
on such substitution proposal in accordance
with section 76561g(c) of this title if the substi-
tution proposal fulfills the requirements of this
subsection. The Administrator may approve a
substitution proposal in whole or in part and
with such modifications or conditions as may be
consistent with the orderly functioning of the
allowance system and which will ensure the
emissions reductions contemplated by this sub-

150 in original. Probably should be section “7651a(4)”.
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chapter. If a proposal does not meet the require-
ments of subsection (b) of this section, the Ad-
ministrator shall disapprove it. The owner or
operator of a unit listed in table A shall not sub-
stitute another unit or units without the prior
approval of the Administrator.

(2) Upon approval of a substitution proposal,
each substitute unit, and each source with such
unit, shall be deemed affected under this sub-
chapter, and the Administrator shall issue a per-
mit to the original and substitute affected
source and unit in accordance with the approved
substitution plan and section 7651g of this title.
The Administrator shall allocate allowances for
the original and substitute affected units in ac-
cordance with the approved substitution pro-
posal pursuant to section 7651b of this title. It
shall be unlawful for any source or unit that is
allocated allowances pursuant to this section to
emit sulfur dioxide in excess of the emissions
limitation provided for in the approved substi-
tution permit and plan unless the owner or oper-
ator of each unit governed by the permit and ap-
proved substitution plan holds allowances to
emit not less than the units?2 total annual emis-
sions. The owner or operator of any original or
substitute affected unit operated in violation of
this subsection shall be fully liable for such vio-
lation, including liability for fulfilling the obli-
gations specified in section 7651j of this title. If
a substitution proposal is disapproved, the Ad-
ministrator shall allocate allowances to the
original affected unit or units in accordance
with subsection (a) of this section.

(d) Eligible phase I extension units

(1) The owner or operator of any affected unit
subject to an emissions limitation requirement
under this section may petition the Adminis-
trator in its permit application under section
7651g of this title for an extension of 2 years of
the deadline for meeting such requirement, pro-
vided that the owner or operator of any such
unit holds allowances to emit not less than the
unit’s total annual emissions for each of the 2
years of the period of extension. To qualify for
such an extension, the affected unit must either
employ a qualifying phase I technology, or
transfer its phase I emissions reduction obliga-
tion to a unit employing a qualifying phase I
technology. Such transfer shall be accomplished
in accordance with a compliance plan, submit-
ted and approved under section 7851g of this
title, that shall govern operations at all units
included in the transfer, and that specifies the
emigsions reduction requirements imposed pur-
suant to this subchapter.

(2) Such extension proposal shall—

(A) specify the unit or units proposed for
designation as an eligible phase I extension
unit;

(B) provide a copy of an executed contract,
which may be contingent upon the Adminis-
trator approving the proposal, for the design
engineering, and construction of the qualify-
ing phase I technology for the extension unit,
or for the unit or units to which the extension
unit’s emission reduction obligation is to be
transferred;

230 in original. Probably should be “unit’'s’.
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(C) specify the unit’s or units’ baseline, ac-
tual 1985 emissions rate, allowable 1985 emis-
sions rate, and projected utilization for cal-
endar years 1995 through 1999;

(D) require CEMS on both the eligible phase
I extension unit or units and the transfer unit
or units beginning no later than January 1,
1995; and

(E) specify the emission limitation and num-
ber of allowances expected to be necessary for
annual operation after the qualifying phase I
technology has been installed.

(3) The Administrator shall review and take
final action on each extension proposal in order
of receipt, consistent with section 7651g of this
title, and for an approved proposal shall des-
ignate the unit or units as an eligible phase I ex-
tension unit. The Administrator may approve an
extension proposal in whole or in part, and with
such modifications or conditions as may be nec-
essary, consistent with the orderly functioning
of the allowance system, and to ensure the emis-
sions reductions contemplated by the3 sub-
chapter.

() In order to determine the number of pro-
posals eligible for allocations from the reserve
under subsection (a)2) of this section and the
number of allowances remaining available after
each proposal is acted upon, the Administrator
shall reduce the total number of allowances re-
maining available in the reserve by the number
of allowances calculated according to subpara-
graphs (A), (B) and (C) until either no allow-
ances remain available in the reserve for further
allocation or all approved proposals have been
acted upon. If no allowances remain available in
the reserve for further allocation before all pro-
posals have been acted upon by the Adminis-
trator, any pending proposals shall be dis-
approved. The Administrator shall calculate al-
lowances equal to—

(A) the difference between the lesser of the
average annual emissions in calendar years
1988 and 1989 or the projected emissions ton-
nage for calendar year 1995 of each eligible
phase 1 extension unit, as designated under
paragraph (3), and the product of the unit's
baseline multiplied by an emission rate of 2.50
Ibs/mmBtu, divided by 2,000;

(B) the difference between the lesser of the
average annual emissions in calendar years
1988 and 1989 or the projected emissions ton-
nage for calendar year 1996 of each eligible
phase I extension unit, as designated under
paragraph (3), and the product of the unit's
baseline multiplied by an emission rate of 2.50
lbs/mmBtu, divided by 2,000; and

(C) the amount by which (i) the product of
each unit’s baseline multiplied by an emission
rate of 1.20 lbs/mmBtu, divided by 2,000, ex-
ceeds (ii) the tonnage level specified under
subparagraph (E) of paragraph (2) of this sub-
section multiplied by a factor of 3.

(5) Bach eligible Phase I extension unit shall
receive allowances determined under subsection
(a)(1) or (¢) of this section. In addition, for cal-
endar year 1995, the Administrator shall allocate
to each eligible Phase I extension unit, from the

350 in original. Probably should be “this’.
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allowance . reserve created pursuant to sub-
section (a)(2) of this section, allowances equal to
the difference between the lesser of the average
annual emissions in calendar years 1988 and 1989
or its projected emissions tonnage for calendar
year 1995 and the product of the unit’s baseline
multiplied by an emission rate of 2.50 1lbs/
mmbBtu, divided by 2,000. In calendar year 1996,
the Administrator shall allocate for each eligi-
ble unit, from the allowance reserve created pur-
suant to subsection (a)(2) of this section, allow-
ances equal to the difference between the lesser
of the average annual emissions in calendar
years 1988 and 1989 or its projected emissions
tonnage for calendar year 1996 and the product
of the unit’s baseline multiplied by an emission
rate of 2.50 lbs/mmBtu, divided by 2,000. It shall
be unlawful for any source or unit subject to an
approved extension plan under this subsection
to emit sulfur dioxide in excess of the emissions
limitations provided for in the permit and ap-
proved extension plan, unless the owner or oper-
ator of each unit governed by the permit and ap-
proved plan holds allowances to emit not less
than the unit’s total annual emissions.

(6) In addition to allowances specified in para-
graph (5), the Administrator shall allocate for
each eligible Phase I extension unit employing
qualifying Phase I technology, for calendar
years 1997, 1998, and 1999, additional allowances,
from any remaining allowances in the reserve
created pursuant to subsection (a)2) of this sec-
tion, following the reduction in the reserve pro-
vided for in paragraph (4), not to exceed the
amount by which (A) the product of each eligi-
ble unit’s baseline times an emission rate of 1.20
lbs/mmBtu, divided by 2,000, exceeds (B) the ton-
nage level specified under subparagraph (B) of
paragraph (2) of this subsection.

(T) After January 1, 1997, in addition to any li-
ability under this chapter, including under sec-
tion 7651j of this title, if any eligible phase I ex-
tension unit employing qualifying phase I tech-
nology or any transfer unit under this sub-
section emits sulfur dioxide in excess of the an-
nual tonnage limitation specified in the exten-
sion plan, as approved in paragraph (3) of this
subsection, the Administrator shall, in the cal-
endar year following such excess, deduct allow-
ances equal to the amount of such excess from
such unit’s annual allowance allocation.

(e) Allocation of allowances

(1) In the case of a unit that receives author-
ization from the Governor of the State in which
such unit is located to make reductions in the
emissions of sulfur dioxide prior to calendar
year 1995 and that is part of a utility system
that meets the following requirements: (A) the
total coal-fired generation within the utility
system as a percentage of total system genera-
tion decreased by more than 20 percent between
January 1, 1980, and December 31, 1985; and (B)
the weighted capacity factor of all coal-fired
units within the utility system averaged over
the period from January 1, 1985, through Decem-
ber 31, 1987, was below 50 percent, the Adminis-
trator shall allocate allowances under this para-
graph for the unit pursuant to this subsection.
The Administrator shall allocate allowances for
a unit that is an affected unit pursuant to sec-

Document: 26

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Filed: 02/27/2015 Page: 128

§7651c

tion 7651d of this title (but is not also an af-
fected unit under this section) and part of a util-
ity system that includes 1 or more affected units
under section 7651d of this title for reductions in
the emissions of sulfur dioxide made during the
period 1995-1999 if the unit meets the require-
ments of this subsection and the requirements
of the preceding sentence, except that for the
purposes of applying this subsection to any such
unit, the prior year concerned as specified
below, shall be any year after January 1, 1995
but prior to January 1, 2000.

(2) In the case of an affected unit under this
section described in subparagraph (A),% the al-
lowances allocated under this subsection for
early reductions in any prior year may not ex-
ceed the amount which (A) the product of the
unit’s baseline multiplied by the unit’s 1985 ac-
tual sulfur dioxide emission rate (in lbs. per
mmBtu), divided by 2,000, exceeds (B) the allow-
ances specified for such unit in Table A. In the
case of an affected unit under section 7651d of
this title described in subparagraph (A),* the al-
lowances awarded under this subsection for
early reductions in any prior year may not ex-
ceed the amount by which (i) the product of the
quantity of fossil fuel consumed by the unit (in
mmBtu) in the prior year multiplied by the less-
er of 2.50 or the most stringent emission rate (in
1bs. per mmBtu) applicable to the unit under the
applicable implementation plan, divided by
2,000, exceeds (ii) the unit’s actual tonnage of
sulfur dioxide emission for the prior year con-
cerned. Allowances allocated under this sub-
section for units referred to in subparagraph
(A)* may be allocated only for emission reduc-
tions achieved as a result of physical changes or
changes in the method of operation made after
November 15, 1990, including changes in the type
or quality of fossil fuel consumed.

(3) In no event shall the provisions of this
paragraph® be interpreted as an event of force
majeur® or a commercial impractibility? or in
any other way as a basis for excused non-
performance by a utility system under a coal
sales contract in effect before November 15, 1990.

TABLE A.—AFFECTED SOURCES AND UNITS IN PHASE 1
AND THEIR SULFUR DIOXIDE ALLOWANCES (TONS)

Phase 1
Allow-
ances

Gener-

State ator

Plant Name

Alabama.......... 13,570
15,310
15,400
15,410
37,180
18,100
18,540
18,310
19,280
59,840
28,410
27,100
26,740
19,200
31,680

Florida ............

ST N W O RGN = O N
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550 in original. Probably should be ‘‘subsection’”.

6So0 in original. Probably should be ‘“‘majeure’.

7S in original. Probably should be ‘‘impracticability’.
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TABLE A.—AFFECTED SOURCES AND UNITS IN PHASE I
AND THEIR SULFUR DIOXIDE ALLOWANCES (TONS)—CON-

TINUED ~ TINUED
Phase I Phase I
State Plant Name  Gf08 “Ajiow. State Plant Name  Coh®™ allow-
ances ances
Georgia ............ Bowen .....c..o.c...... 1 56,320 Warrick .......coeee... 4 26,980
2 54,770 IOWA .evveeerrrreenns Burlington .......... 1 10,710
3 71,750 Des Moines .......... 7 2,320
4 71,740 George Neal 1 1,290
Hammond ............ 1 8,780 M.L. Xapp ... 2 13,800
2 9,220 Prairie Creek . 4 8,180
3 8,910 Riverside 5 3,990
4 37,640 Kansas ............. Quindaro . 2 4,220
J. McDonough ..... 1 19910 gentucky ......... Coleman 1 11,250
2 20,600 9 12,840
1 70,770 3 12,340
2 65,430 [810T0) o] U 1 7,450
1 7,210 2 15,320
2 7,040 E.W. Brown ......... 1 7,110
3 6,950 2 10,910
4 8,910 3 26,100
5 9,410 Elmer Smith ....... 1 6,520
6 24,760 2 14,410
o i 7 21480 Ghent ....oo..o........ 1 28410
I1linois «..ccoeveeees Baldwin ............... 1 42,010 Green River 4 7.820
2 44,420 H.L. Spurlock ..... 1 22,780
3 42,550 Henderson II ....... 1 13,340
Coffeen .... 1 11,790 9 12.510
Grand T i 328;3 Paradise .............. 3 59,170
Hmn OWET ... 9 18410 Shawnee ... 10 10,170
enneplin : Maryland ......... Chalk Point ........ 1 21,910
Joppa Steam ....... 1 12,590
2 24,330
2 10,770
C. P. Crane .......... 1 10,330
3 12,270 2 9,930
?, ﬁggg Morgantown ........ 1 35,260
: 6 10,620 2 38480
Kincaid ..o..oooenoon. 1 31,530 Michigan ......... J. H. Campbell .... ; égggg
2 33,810 . : : ’
Meredosia, .......... 3 13.890 M}nn'espta_ AAAAAAAA High Bridge ......... 2 13,3’{3
Vermilion .... 9 8.880 Mississippi ....... Jack Watson ....... : 36’700
Indiana ... Ballly T LIB0 e souri ... ASDULY ceorrerererreine 1 16190
8 15,630 N
James River 5 4,850
Breed ... 1 18,500 g 40110
Cayuga .o 1 33,370 Labadie .............. 1 :
2 34,130 2 81,710
Clifty Creek ........ 1 20,150 3 40,310
2 19,810 4 35940
3 20,410 Montrose ............. 1 7,390
4 20,080 2 8,200
5 19,360 ) 8 10,090
6 20,380 New Madrid ......... 1 28,240
E. W. Stout ......... 5 3,880 . 2 32,480
3 4,770 Sibley .. 3 15,580
7 23,610 1 22,570
F. B. Culley ......... 2 4,290 2 23,690
3 16,970 1 10,250
F. E. Ratts .......... 1 8,330 2 19,390
2 8,480 NewHampshire Merrimack .......... 1 10,190
Gibson ..ceevveneennnns 1 40,400 2 22,000
2 41,010 New Jersey ...... B.L. England ....... 1 9,060
3 41,080 2 11,720
4 40,320 New York ......... Dunkirk .............. 3 12,600
H. T. Pritchard ... 6 5,770 ) 4 14,060
Michigan City ..... 12 23,310 Greenidge ............ 4 7,540
Petersburg .......... 1 16,430 Milliken .............. 1 11,170
. 2 32,380 2 12,410
R. Gallagher ........ 1 6,490 Northport ............ 1 19,810
2 7,280 2 24,110
3 6,530 3 26,480
4 7,650 Port Jefferson ..... 3 10,470
Tanners Creek .... 4 24,820 4 12,330
Wabash River ...... 1 4,000 Ohio ......cocceennee. Ashtabula ........... 5 16,740
2 2,860 Avon Lake .......... 8 11,650
3 3,750 9 30,480
5 3,670 Cardinal .............. 1 34,270
6 12,280 2 38,320
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TABLE A.—AFFECTED SOURCES AND UNITS IN PHASE 1
AND THEIR SULFUR DIOXIDE ALLOWANCES (TONS)—CON-

TINUED TINUED
Phase I
State Plant Name Gener- I;\hll?g\?v-l State Plant Name Ge?er- Allow-
ator ances ator ances
Conesville ........... 1 4,210 Johnsonville ....... 1 7,790
2 4,890 2 8,040
3 5,500 3 8,410
4 48,770 4 7,990
Eastlake .....o.o..... 1 7,800 5 8,240
2 8,640 6 7,890
3 10,020 7 8,980
4 14,510 8 8,700
5 34,070 9 7,080
Bagewater -......... s 5,050 West Virginia .. Albright 1(?: 1;’?)(5)8
Gen. J.M. Gavin .. : Zg;ggg Fort Martin 1 41,500
Kyger Creek ........ 1 19,280 . 2 41,200
9 18,560 Harrison .............. 1 48,620
y 2 46,150
3 17,910
4 18710 3 4500
5 18,740 Kammer .......cc..... 1 18,740
: . ’ 2 19,460
Miami Fort ......... 5 760 3 17,390
S %g?g Mitchell .............. 1 43980
) . , 2 45,510
Muskingum River 1 14,880 Mount Storm ...... 1 43,720
2 14,170 2 35,580
3 13,950 3 42,430
4 11,780 wisconsin ........ Edgewater ........... 4 24,750
5 40,470 La Crosse/Genoa .. 3 22,700
Niles .oovvevierennannns 1 6,940 Nelson Dewey ...... 1 6,010
2 9,100 2 6,680
Picway .c.coovennennnes 5 4,930 N. Oak Creek ...... 1 5,220
R.E. Burger ......... 3 6,150 2 5,140
4 10,780 3 5,370
5 12,430 4 6,320
W.H. Sammis ...... 5 24,170 Pulliam ............... 8 7,510
6 39,930 S. Oak Creek ....... 5 9,670
7 43,220 6 12,040
W.C. Beckjord ..... 5 8,950 7 16,180
6 23,020 8 15,790
Pennsylvania ... Armstrong .......... 1 14,410
2 15,430 (f) Energy conservation and renewable energy
Brunner Isiand .... 1 217,760 (1) Definitions
g gé:;gg As used in this subsection:
Cheswick ....ooovn.. 1 39,170 (A) Qualified energy conservation measure
Conemaugh ......... 1 59,790 The term ‘‘qualified energy conservation
) 2 66,450 measure” means a cost effective measure, as
Hatfield’s Ferry .. 1 37,830 identified by the Administrator in consulta-
3 %’ggg tion with the S}aqretary of Energy, that in-
Martins Creek ..... 1 12y660 creases the efficiency of the use of elec-
9 12:82() tricity provided by an electric utility to its
Portland ............ 1 5,940 customers.
2 10,230 (B) Qualified renewable energy
Shawville ............ é ig’ggg The term ‘qualified renewable energy’’
3 14990 means energy derived from biomass, solar,
4 14:070 geothermal, or wind as identified by the Ad-
SUNDULY ceoveren 3 8,760 ministrator in consultation with the Sec-
4 11,450 retary of Energy.
Tennessee ........ Allen ....ccoeviieenne 1 15,320 (C) Electric utility .
g igggg The term ‘‘electric utility’ means any per-
Cumberland ....... 1 86.700 son, State agency, or Federal agency, which
9 94.840 sells electric energy.
Gallatin .............. 1 17,870 (2) Allowances for emissions avoided through
2 17,310 energy conservation and renewable energy
z ;g:ggg (A) In general

The regulations under paragraph (4) of this
subsection shall provide that for each ton of
sulfur dioxide emissions avoided by an elec-
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tric utility, during the applicable period,
through the use of qualified energy con-
servation measures or qualified renewable
energy, the Administrator shall allocate a
single allowance to such electric utility, on
a first-come-first-served basis from the Con-
servation and Renewable Energy Reserve es-
tablished under subsection (g) of this sec-
tion, up to a total of 300,000 allowances for
allocation from such Reserve.

(B) Requirements for issuance

The Administrator shall allocate allow-
ances to an electric utility under this sub-
section only if all of the following require-
ments are met: ‘

(i) Such electric utility is paying for the
qualified energy conservation measures or
qualified renewable energy directly or
through purchase from another person.

(ii) The emissions of sulfur dioxide
avoided through the use of qualified en-
ergy conservation measures or qualified
renewable energy are quantified in accord-
ance with regulations promulgated by the
Administrator under this subsection.

(iii}T) Such electric utility has adopted
and is implementing a least cost energy
conservation and electric power plan
which evaluates a range of resources, in-
cluding new power supplies, energy con-
servation, and renewable energy resources,
in order to meet expected future demand
at the lowest system cost.

(II) The qualified energy conservation
measures or qualified renewable energy, or
both, are consistent with that plan.

(IIT) Electric utilities subject to the ju-
risdiction of a State regulatory authority
must have such plan approved by such au-
thority. For electric utilities not subject
to the jurisdiction of a State regulatory
authority such plan shall be approved by
the entity with rate-making authority for
such utility.

(iv) In the case of qualified energy con-
servation measures undertaken by a State
regulated electric utility, the Secretary of
Energy certifies that the State regulatory
authority with jurisdiction over the elec-
tric rates of such electric utility has es-
tablished rates and charges which ensure
that the net income of such electric utility
after implementation of specific cost effec-
tive energy conservation measures is at
least as high as such net income would
have been if the energy conservation meas-
ures had not been implemented. Upon the

~date of any such certification by the Sec-

retary of Energy, all allowances which, but
for this paragraph, would have been allo-
cated under subparagraph (A) before such
date, shall be allocated to the electric util-
ity. This clause is not a requirement for
qualified renewable energy.

(v) Such utility or any subsidiary of the
utility’s holding company owns or oper-
ates at least one affected unit.

(C) Period of applicability

Allowances under this subsection shall be
allocated only with respect to kilowatt
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hours of electric energy saved by qualified
energy conservation measures or generated
by qualified renewable energy after January
1, 1992 and before the earlier of (i) December
31, 2000, or (ii) the date on which any electric
utility steam generating unit owned or oper-
ated by the electric utility to which the al-
lowances are allocated becomes subject to
this subchapter (including those sources
that elect to become affected by this sub-
chapter, pursuant to section 76511 of this
title).
(D) Determination of avoided emissions

(i) 8 Application

In order to receive allowances under this

subsection, an electric utility shall make

an application which—

(I) designates the qualified energy con-
servation measures implemented and the
qualified renewable energy sources used
for purposes of avoiding emissions,?

(II) calculates, in accordance with sub-
paragraphs (F) and (G), the number of
tons of emissions avoided by reason of
the implementation of such measures or
the use of such renewable energy
sources; and

(ITII) demonstrates that the require-
ments of subparagraph (B) have been
met.

Such application for allowances by a
State-regulated electric utility shall re-
quire approval by the State regulatory au-
thority with jurisdiction over such electric
utility. The authority shall review the ap-
plication for accuracy and compliance
with this subsection and the rules under
this subsection. Electric utilities whose re-
tail rates are not subject to the jurisdic-
tion of a State regulatory authority shall
apply directly to the Administrator for
such approval.

(E) Avoided emissions from qualified energy

conservation measures

For the purposes of this subsection, the
emission tonnage deemed avoided by reason
of the implementation of qualified energy
conservation measures for any calendar year
shall be a tonnage equal to the product of
multiplying—

(i) the kilowatt hours that would other-
wise have been supplied by the utility dur-
ing such year in the absence of such guali-
fied energy conservation measures, by

(ii) 0.004,

and dividing by 2,000.
(F) Avoided emissions from the use of quali-
fied renewable energy

The emissions tonnage deemed avoided by
reason of the use of qualified renewable en-
ergy by an electric utility for any calendar
year shall be a tonnage equal to the product
of multiplying— .

(i) the actual kilowatt hours generated
by, or purchased from, qualified renewable
energy, by '

880 in original. There is no cl. (ii).

980 in original. The comma probably should be a semicolon.
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(ii) 0.004, (h) Alternative allowance allocation for units in

~and dividing by 2,000.

(G) Prohibitions

(i) No allowances shall be allocated under
this subsection for the implementation of
programs that are exclusively informational
or educational in nature.

(ii) No allowances shall be allocated for en-
ergy conservation measures or renewable en-
ergy that were operational before January 1,
1992.

(3) Savings provision

Nothing in this subsection precludes a State
or State regulatory authority from providing
additional incentives to utilities to encourage
investment in demand-side resources.

(4) Regulations

Not later than 18 months after November 15,
1990, and in conjunction with the regulations
required to be promulgated under subsections
(b) and (c) of this section, the Administrator
shall, in consultation with the Secretary of
Energy, promulgate regulations under this
subsection. Such regulations shall list energy
conservation measures and renewable energy
sources which may be treated as qualified en-
ergy conservation measures and qualified re-
newable energy for purposes of this sub-
section. Allowances shall only be allocated if
all requirements of this subsection and the
rules promulgated to implement this sub-
section are complied with. The Administrator
shall review the determinations of each State
regulatory. authority under this subsection to
encourage consistency from electric utility to
electric utility and from State to State in ac-
cordance with the Administrator’s rules. The
Administrator shall publish the findings of
this review no less than annually.

(g) Conservation and Renewable Energy Reserve

The Administrator shall establish a Conserva-
tion and Renewable Energy Reserve under this
subsection. Beginning on January 1, 1995, the
Administrator may allocate from the Conserva-
tion and Renewable Energy Reserve an amount
equal to a total of 300,000 allowances for emis-
sions of sulfur dioxide pursuant to section 7651b
of this title. In order to provide 300,000 allow-
ances for such reserve, in each year beginning in
calendar year 2000 and until calendar year 2009,
inclusive, the Administrator shall reduce each
unit’s basic Phase II allowance allocation on the
basis of its pro rata share of 30,000 allowances. If
allowances remain in the reserve after January
2, 2010, the Administrator shall allocate such al-
lowances for affected units under section 7651d
of this title on a pro rata basis. For purposes of
this subsection, for any unit subject to the emis-
sions limitation requirements of section 7651d of
this title, the term ‘“‘pro rata basis’ refers to the
ratio which the reductions made in such unit’s
allowances in order to establish the reserve
under this subsection bears to the total of such
reductions for all such units.

certain utility systems with optional baseline

(1) Optional baseline for units in certain sys-
tems

In the case of a unit subject to the emissions
limitation requirements of this section which
(as of November 15, 1990)—

(A) has an emission rate below 1.0 lbs/
mmBtu,

(B) has decreased its sulfur dioxide emis-
sions rate by 60 percent or greater since 1980,
and

(C) is part of a utility system which has a
weighted average sulfur dioxide emissions
rate for all fossil fueled-fired units below 1.0
lbs/mmBtu,

at the election of the owner or operator of
such unit, the unit’'s baseline may be cal-
culated (i) as provided under section 7651la(d)°
of this title, or (ii) by utilizing the unit’s aver-
age annual fuel consumption at a 60 percent
capacity factor. Such election shall be made
no later than March 1, 1991.

(2) Allowance allocation

Whenever a unit referred to in paragraph (1)
elects to calculate its baseline as provided in
clause (ii) of paragraph (1), the Administrator
shall allocate allowances for the unit pursuant
to section 7651b(a)(1) of this title, this section,
and section 7651d of this title (as basic Phase
II allowance allocations) in an amount equal
to the baseline selected multiplied by the
lower of the average annual emission rate for
such unit in 1989, or 1.0 lbs./mmBtu. Such al-
lowance allocation shall be in lieu of any allo-
cation of allowances under this section and
section 7651d of this title.

(July 14, 1955, ch. 360, title IV, §404, as added
Pub. L. 101-549, title IV, §401, Nov. 15, 1990, 104
Stat. 2592.)

§ 7651d. Phase II sulfur dioxide requirements
(a) Applicability

(1) After January 1, 2000, each existing utility
unit as provided below is subject to the limita-
tions or requirements of this section. Each util-
ity unit subject to an annual sulfur dioxide ton-
nage emission limitation under this section is
an affected unit under this subchapter. Each
source that includes one or more affected units
is an affected source. In the case of an existing
unit that was not in operation during calendar
year 1985, the emission rate for a calendar year
after 1985, as determined by the Administrator,
shall be used in lieu of the 1985 rate. The owner
or operator of any unit operated in violation of
this section shall be fully liable under this chap-
ter for fulfilling the obligations specified in sec-
tion 7651j of this title.

(2) In addition to basic Phase II allowance al-
locations, in each year beginning in calendar
year 2000 and ending in calendar year 2009, inclu-
sive, the Administrator shall allocate up to
530,000 Phase II bonus allowances pursuant to
subsections (b)(2), (c)(4), (@)3)A) and (B), and
(h)(2) of this section and section 765le of this

1030 in original. Probably should be section *7651a(4)".
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title. Not later than June 1, 1998, the Adminis-
trator shall calculate, for each unit granted an
extension pursuant to section 7651h of this title
the difference between (A) the number of allow-
ances allocated for the unit in calendar year
2000, and (B) the product of the unit’s baseline
multiplied by 1.20 lbs/mmBtu, divided by 2000,
and sum the computations. In each year, begin-
ning in calendar year 2000 and ending in cal-
endar year 2009, inclusive, the Administrator
shall deduct from each unit’s basic Phase II al-
lowance allocation its pro rata share of 10 per-
cent of the sum calculated pursuant to the pre-
ceding sentence.

(3) In addition to basic Phase II allowance al-
locations and Phase II bonus allowance alloca-
tions, beginning January 1, 2000, the Adminis-
trator shall allocate for each unit listed on
Table A in section 7651c of this title (other than
units at Kyger Creek, Clifty Creek, and Joppa
Steam) and located in the States of Illinois, In-
diana, Ohio, Georgia, Alabama, Missouri, Penn-
sylvania, West Virginia, Kentucky, or Tennessee
allowances in an amount equal to 50,000 multi-
plied by the unit’s pro rata share of the total
number of basic allowances allocated for all
units listed on Table A (other than units at
Kyger Creek, Clifty Creek, and Joppa Steam).
Allowances allocated pursuant to this paragraph
shall not be subject to the 8,900,000 ton limita-
tion in section 7651b(a) of this title.

(b) Units equal to, or above, 75 MWe and 1.20 Ibs/
mmBtu

(1) Except as otherwise provided in paragraph
(3), after January 1, 2000, it shall be unlawful for
any existing utility unit that serves a generator
with nameplate capacity equal to, or greater,
than 75 MWe and an actual 1985 emission rate
equal to or greater than 1.20 Ibs/mmBtu to ex-
ceed an annual sulfur dioxide tonnage emission
limitation equal to the product of the unit’s
baseline multiplied by an emission rate equal to
1.20 lbs/mmBtu, divided by 2,000, unless the
owner or operator of such unit holds allowances
to emit not less than the unit’s total annual
emissions.

(2) In addition to allowances allocated pursu-
ant to paragraph (1) and section 7651b(a)(1) of
this title as basic Phase II allowance alloca-
tions, beginning January 1, 2000, and for each
calendar year thereafter until and including
2009, the Administrator shall allocate annually
for each unit subject to the emissions limitation
requirements of paragraph (1) with an actual
1985 emissions rate greater than 1.20 lbs/mmBtu
and less than 2.50 lbs/mmBtu and a baseline ca-
pacity factor of less than 60 percent, allowances
from the reserve created pursuant to subsection
(a)(2) of this section in an amount egual to 1.20
Ibs/mmBtu multiplied by 50 percent of the dif-
ference, on a Btu basis, between the unit’s base-
line and the unit’s fuel consumption at a 60 per-
cent capacity factor.

(3) After January 1, 2000, it shall be unlawful
for any existing utility unit with an actual 1985
emissions rate equal to or greater than 1.20 1bs/
mmBtu whose annual average fuel consumption
during 1985, 1986, and 1987 on a Btu basis exceed-
ed 90 percent in the form of lignite coal which is
located in a State in which, as of July 1, 1989, no
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county or portion of a county was designated
nonattainment under section 7407 of this title
for any pollutant subject to the requirements of
section 7409 of this title to exceed an annual sul-
fur dioxide tonnage limitation equal to the prod-
uct of the unit’s baseline multiplied by the less-
er of the unit’s actual 1985 emissions rate or its
allowable 1985 emissions rate, divided by 2,000,
unless the owner or operator of such unit holds
allowances to emit not less than the unit’s total
annual emissions.

(4) After January 1, 2000, the Administrator
shall allocate annually for each unit, subject to
the emissions limitation requirements of para-
graph (1), which is located in a State with an in-
stalled electrical generating capacity of more
than 30,000,000 kw in 1988 and for which was is-
sued a prohibition order or a proposed prohibi-
tion order (from burning oil), which unit subse-
quently converted to coal between January 1,
1980 and December 31, 1985, allowances equal to
the difference between (A) the product of the
unit’s annual fuel consumption, on a Btu basis,
at a 65 percent capacity factor multiplied by the
lesser of its actual or allowable emissions rate
during the first full calendar year after conver-
sion, divided by 2,000, and (B) the number of al-
lowances allocated for the wunit pursuant to
paragraph (1): Provided, That the number of al-
lowances allocated pursuant to this paragraph
shall not exceed an annual total of five thou-
sand. If necessary to meeting the restriction im-
posed in the preceding sentence the Adminis-
trator shall reduce, pro rata, the annual allow-
ances allocated for each unit under this para-
graph. ’

(¢) Coal or oil-fired units below 75 MWe and
above 1.20 Ibs/mmBtu

(1) Except as otherwise provided in paragraph
(3), after January 1, 2000, it shall be unlawful for
a coal or oil-fired existing utility unit that
serves a generator with nameplate capacity of
less than 75 MWe and an actual 1985 emission
rate equal to, or greater than, 1.20 lbs/mmBtu
and which is a unit owned by a utility operating
company whose aggregate nameplate fossil fuel
steam-electric capacity is, as of December 31,
1989, equal to, or greater than, 250 MWe to ex-
ceed an annual sulfur dioxide emissions limita-
tion equal to the product of the unit’s baseline
multiplied by an emission rate equal to 1.20 lbs/
mmBtu, divided by 2,000, unless the owner or op-
erator of such unit holds allowances to emit not
less than the unit’s total annual emissions.

(2) After January 1, 2000, it shall be unlawful
for a coal or oil-fired existing utility unit that
serves a generator with nameplate capacity of
less than 75 MWe and an actual 1985 emission
rate equal to, or greater than, 1.20 lbs/mmBtu
(excluding units subject to section 7411 of this
title or to a federally enforceable emissions lim-
itation for sulfur dioxide equivalent to an an-
nual rate of less than 1.20 1Ibs/mmBtu) and which
is a unit owned by a utility operating company
whose aggregate nameplate fossil fuel steam-
electric capacity is, as of December 31, 1989, less
than 250 MWe, to exceed an annual sulfur diox-
ide tonnage emissions limitation equal to the
product of the unit’s baseline multiplied by the
lesser of its actual 1985 emissions rate or its al-
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lowable 1985 emissions rate, divided by 2,000, un-
less the owner or operator of such unit holds al-
lowances to emit not less than the unit’s total
annual emissions.

(3) After January 1, 2000, it shall be unlawful
for any existing utility unit with a nameplate
capacity below 75 MWe and an actual 1985 emis-
sions rate equal to, or greater than, 1.20 lbs/
mmBtu which became operational on or before
December 31, 1965, which is owned by a utility
operating company with, as of December 31, 1989,
a total fossil fuel steam-electric generating ca-
pacity greater than 250 MWe, and less than 450
MWe which serves fewer than 78,000 electrical
customers as of November 15, 1990, to exceed an
annual sulfur dioxide emissions tonnage limita-
tion equal to the product of its baseline multi-
plied by the lesser of its actual or allowable 1985
emission rate, divided by 2,000, unless the owner
or operator holds allowances to emit not less
than the units! total annual emissions. After
January 1, 2010, it shall be unlawful for each
unit subject to the emissions limitation require-
ments of this paragraph to exceed an annual
emissions tonnage limitation equal to the prod-
uct of its baseline multiplied by an emissions
rate of 1.20 lbs/mmBtu, divided by 2,000, unless
the owner or operator holds allowances to emit
not less than the unit’s total annual emissions.

(4) In addition to allowances allocated pursu-
ant to paragraph (1) and section 7651b(a)(1) of
this title as basic Phase II allowance alloca-
tions, beginning January 1, 2000, and for each
calendar year thereafter until and including
2009, inclusive, the Administrator shall allocate
annually for each unit subject to the emissions
limitation requirements of paragraph (1) with an
actual 1985 emissions rate equal to, or greater
than, 1.20 Ibs/mmBtu and less than 2.50 lbs/
mmBtu and a baseline capacity factor of less
than 60 percent, allowances from the reserve
created pursuant to subsection (a)(2) of this sec-
tion in an amount equal to 1.20 1bs/mmBtu mul-
tiplied by 50 percent of the difference, on a Btu
basis, between the unit’s baseline and the unit’s
fuel consumption at a 60 percent capacity fac-
tor.

(5) After January 1, 2000, it shall be unlawful
for any existing utility unit with a nameplate
capacity below 75 MWe and an actual 1985 emis-
sions rate equal to, or greater than, 1.20 lbs/
mmBtu which is part of an electric utility sys-
tem which, as of November 15, 1990, (A) has at
least 20 percent of its fossil-fuel capacity con-
trolled by flue gas desulfurization devices, (B)
has more than 10 percent of its fossil-fuel capac-
ity consisting of coal-fired units of less than 75
MWe, and (C) has large units (greater than 400
MWe) all of which have difficult or very difficult
FGD Retrofit Cost Factors (according to the
Emissions and the FGD Retrofit Feasibility at
the 200 Top Emitting Generating Stations, pre-
pared for the United States Environmental Pro-
tection Agency on January 10, 1986) to exceed an
annual sulfur dioxide emissions tonnage limita-
tion equal to the product of its baseline multi-
plied by an emissions rate of 2.5 Ibs/mmBtu, di-
vided by 2,000, unless the owner or operator
holds allowances to emit not less than the unit’s

180 in original. Probably should be “unit’s™.
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total annual emissions. After January 1, 2010, it
shall be unlawful for each unit subject to the
emissions limitation requirements of this para-
graph to exceed an annual emissions tonnage
limitation equal to the product of its baseline
multiplied by an emissions rate of 1.20 lbs/
mmBtu, divided by 2,000, unless the owner or op-
erator holds for use allowances to emit not less
than the unit’s total annual emissions.

(d) Coal-fired units below 1.20 lbs/mmBtu

(1) After January 1, 2000, it shall be unlawful
for any existing coal-fired utility unit the lesser
of whose actual or allowable 1985 sulfur dioxide
emissions rate is less than 0.60 1bs/mmBtu to ex-
ceed an annual sulfur dioxide tonnage emission
limitation equal to the product of the unit’s
baseline multiplied by (A) the lesser of 0.60 1bs/
mmBtu or the unit’s allowable 1985 emissions
rate, and (B) a numerical factor of 120 percent,
divided by 2,000, unless the owner or operator of
such unit holds allowances to emit not less than
the unit’s total annual emissions.

(2) After January 1, 2000, it shall be unlawful
for any existing coal-fired utility unit the lesser
of whose actual or allowable 1985 sulfur dioxide
emissions rate is equal to, or greater than, 0.60
lbs/mmBtu and less than 1.20 lbs/mmBtu to ex-
ceed an annual sulfur dioxide tonnage emissions
limitation equal to the product of the unit’s
baseline multiplied by (A) the lesser of its ac-
tual 1985 emissions rate or its allowable 1985
emissions rate, and (B) a numerical factor of 120
percent, divided by 2,000, unless the owner or op-
erator of such unit holds allowances to emit not
less than the unit’s total annual emissions.

(3)(A) In addition to allowances allocated pur-
suant to paragraph (1) and section 76561b(a)1) of
this title as basic Phase II allowance alloca-
tions, at the election of the designated rep-
resentative of the operating company, beginning
January 1, 2000, and for each calendar year
thereafter until and including 2009, the Adminis-
trator shall allocate annually for each unit sub-
ject to the emissions limitation requirements of
paragraph (1) allowances from the reserve cre-
ated pursuant to subsection (a)(2) of this section
in an amount equal to the amount by which (i)
the product of the lesser of 0.60 lbs/mmBtu or
the unit’s allowable 1985 emissions rate multi-
plied by the unit’s baseline adjusted to reflect
operation at a 60 percent capacity factor, di-
vided by 2,000, exceeds (ii) the number of allow-
ances allocated for the unit pursuant to para-
graph (1) and section 7651b(a)(1) of this title as
basic Phase II allowance allocations.

(B) In addition to allowances allocated pursu-
ant to paragraph (2) and section 7651b(a)(1) of
this title as basic Phase II allowance alloca-
tions, at the election of the designated rep-
resentative of the operating company, beginning
January 1, 2000, and for each calendar year
thereafter until and including 2009, the Adminis-
trator shall allocate annually for each unit sub-
ject to the emissions limitation requirements of
paragraph (2) allowances from the reserve cre-
ated pursuant to subsection (a)(2) of this section
in an amount equal to the amount by which (i)
the product of the lesser of the unit’s actual 1985
emissions rate or its allowable 1985 emissions
rate multiplied by the unit’s baseline adjusted
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to reflect operation at a 60 percent capacity fac-
tor, divided by 2,000, exceeds (ii) the number of
allowances allocated for the unit pursuant to
paragraph (2) and section 7651b(a)(1) of this title
as basic Phase IT allowance allocations.

(C) An operating company with units subject
to the emissions limitation requirements of this
subsection may elect the allocation of allow-
ances as provided under subparagraphs (A) and
(B). Such election shall apply to the annual al-
lowance allocation for each and every unit in
the operating company subject to the emissions
limitation requirements of this subsection. The
Administrator shall allocate allowances pursu-
ant to subparagraphs (A) and (B) only in accord-
ance with this subparagraph.

(4) Notwithstanding any other provision of
this section, at the election of the owner or op-
erator, after January 1, 2000, the Administrator
shall allocate in lieu of allocation, pursuant to
paragraph (1), (2), (3), (5), or (6),2 allowances for
a unit subject to the emissions limitation re-
quirements of this subsection which commenced
commercial operation on or after January 1, 1981
and before December 31, 1985, which was subject
to, and in compliance with, section 7411 of this
title in an amount equal to the unit’s annual
fuel consumption, on a Btu basis, at a 65 percent
capacity factor multiplied by the unit’s allow-
able 1985 emissions rate, divided by 2,000.

(5) For the purposes of this section, in the case
of an oil- and gas-fired unit which has been
awarded a clean coal technology demonstration
grant as of January 1, 1991, by the United States
Department of Energy, beginning January 1,
2000, the Administrator shall allocate for the
unit allowances in an amount equal to the unit’s
baseline multiplied by 1.20 lbs/mmBtu, divided
by 2,000.

(e) Oil and gas-fired units equal to or greater
than 0.60 lbs/mmBtu and less than 1.20 lbs/
mmBtu

After January 1, 2000, it shall be unlawful for
any existing oil and gas-fired utility unit the
lesser of whose actual or allowable 1985 sulfur
dioxide emission rate is equal to, or greater
than, 0.60 lbs/mmBtu, but less than 1.20 1lbs/
mmBtu to exceed an annual sulfur dioxide ton-
nage limitation equal to the product of the
unit’s baseline multiplied by (A) the lesser of
the unit’s allowable 1985 emissions rate or its
actual 1985 emissions rate and (B) a numerical
factor of 120 percent divided by 2,000, unless the
owner or operator of such unit holds allowances
to emit not less than the unit’s total annual
emissions.

(f) Oil and gas-fired units less than 0.60 lbs/
mmBtu

(1) After January 1, 2000, it shall be unlawful
for any oil and gas-fired existing utility unit the
lesser of whose actual or allowable 1985 emission
rate is less than 0.60 lbs/mmBtu and whose aver-
age annual fuel consumption during the period
1980 through 1989 on a Btu basis was 90 percent
or less in the form of natural gas to exceed an
annual sulfur dioxide tonnage emissions limita-
tion equal to the product of the unit’s baseline

280 in original. This subsection does not contain a paragraph
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multiplied by (A) the lesser of 0.60 lbs/mmBtu or
the unit’s allowable 1985 emissions, and (B) a nu-
merical factor of 120 percent, divided by 2,000,
unless the owner or operator of such unit holds
allowances to emit not less than the unit’s total
annual emissions.

(2) In addition to allowances allocated pursu-
ant to paragraph (1) as basic Phase II allowance
allocations and section 7651b(a)(1) of this title,
beginning January 1, 2000, the Administrator
shall,? in the case of any unit operated by a util-
ity that furnishes electricity, electric energy,
steam, and natural gas within an area consisting
of a city and 1 contiguous county, and in the
case of any unit owned by a State authority, the
output of which unit is furnished within that
same area consisting of a city and 1 contiguous
county, the Administrator shall allocate for
each unit in the utility its pro rata share of 7,000
allowances and for each unit in the State au-
thority its pro rata share of 2,000 allowances.

(g) Units that commence operation between 1986
and December 31, 1995

(1) After January 1, 2000, it shall be unlawful
for any utility unit that has commenced com-
mercial operation on or after January 1, 1986,
but not later than September 30, 1990 to exceed
an annual tonnage emission limitation equal to
the product of the unit’s annual fuel consump-
tion, on a Btu basis, at a 65 percent capacity fac-
tor multiplied by the unit’s allowable 1985 sulfur
dioxide emission rate (converted, if necessary,
to pounds per mmBtu), divided by 2,000 unless
the owner or operator of such unit holds allow-
ances to emit not less than the unit’s total an-
nual emissions.

(2) After January 1, 2000, the Administrator
shall allocate allowances pursuant to section
7651b of this title to each unit which is listed in
table B of this paragraph in an annual amount
equal to the amount specified in table B.

TABLE B
Unit Allowances
Brandon SHOres .......ovevviriiiiiiennneannens 8,907
Miller4 ........... 9,197
TNP One 2 ... 4,000
Zimmer1 ..... 18,458
Spruce 1 ... 7,647
Clover 1 .... 2,796
Clover 2 .... 2,796
Twin Oak 2 .. 1,760
Twin Qak 1 .. 9,158
Cross1 ......... 6,401
MalaRoff 1 oot e 1,759

Notwithstanding any other paragraph of this
subsection, for units subject to this paragraph,
the Administrator shall not allocate allowances
pursuant to any other paragraph of this sub-
section, Provided? that the owner or operator of
a unit listed on Table B may elect an allocation
of allowances under another paragraph of this
subsection in lieu of an allocation under this
paragraph.

(3) Beginning January 1, 2000, the Adminis-
trator shall allocate to the owner or operator of
any utility unit that commences commercial op-
eration, or has commenced commercial oper-

380 in original. The words “‘the Administrator shall.”’ probably
should not appear.
4S50 in original. Probably should not be capitalized.
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ation, on or after October 1, 1990, but not later
than December 31, 1992 allowances in an amount
equal to the product of the unit’s annual fuel
consumption, on a Btu basis, at a 65 percent ca-
pacity factor multiplied by the lesser of 0.30 1bs/
mmBtu or the unit’s allowable sulfur dioxide
emission rate (converted, if necessary, to pounds
per mmBtu), divided by 2,000.

(4) Beginning January 1, 2000, the Adminis-
trator shall allocate to the owner or operator of
any utility unit that has commenced construc-
tion before December 31, 1990 and that com-
mences commercial operation between January
1, 1993 and December 31, 1995, allowances in an
amount equal to the product of the unit’s an-
nual fuel consumption, on a Btu basis, at a 65
percent capacity factor multiplied by the lesser
of 0.30 1bs/mmBtu or the unit’s allowable sulfur
dioxide emission rate (converted, if necessary,
to pounds per mmBtu), divided by 2,000.

(b) After January 1, 2000, it shall be unlawful
for any existing utility unit that has completed
conversion from predominantly gas fired exist-
ing operation to coal fired operation between
January 1, 1985 and December 31, 1987, for which
there has been allocated a proposed or final pro-
hibition order pursuant to section 301(b)*% of the
Powerplant and Industrial Fuel Use Act of 1978
(42 U.S.C. 8301 et seq,® repealed 1987) to exceed an
annual sulfur dioxide tonnage emissions limita-
tion equal to the product of the unit’s annual
fuel consumption, on a Btu basis, at a 65 percent
capacity factor multiplied by the lesser of 1.20
lbs/mmBtu or the unit’s allowable 1987 sulfur di-
oxide emissions rate, divided by 2,000, unless the
owner or operator of such unit has obtained al-
lowances equal to its actual emissions.

(6)(A)7 Unless the Administrator has approved
a designation of such facility under section 76511
of this title, the provisions of this subchapter
shall not apply to a ‘‘qualifying small power
production facility’ or ‘“‘qualifying cogeneration
facility” (within the meaning of section
T96(17X(C) or T96(18)(B) of title 16) or to a ‘‘new
independent power production facility” as de-
fined in section 76510 of this title except? that
clause (iii)? of such definition in section 76510 of
this title shall not apply for purposes of this
paragraph if, as of November 15, 1990,

(i) an applicable power sales agreement has
been executed;

(ii) the facility is the subject of a State reg-
ulatory authority order requiring an electric
utility to enter into a power sales agreement
with, purchase capacity from, or (for purposes
of establishing terms and conditions of the
electric utility’s purchase of power) enter into
arbitration concerning, the facility;

(iii) an electric utility has issued a letter of
intent or similar instrument committing to
purchase power from the facility at a pre-
viously offered or lower price and a power
sales agreement is executed within a reason-
able period of time; or

(iv) the facility has been selected as a win-
ning bidder in a utility competitive bid solici-
tation.

5See References in Text note below.
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(h) Oil and gas-fired units less than 10 percent
oil consumed

(1) After January 1, 2000, it shall be unlawful
for any oil- and gas-fired utility unit whose av-
erage annual fuel consumption during the period
1980 through 1989 on a Btu basis exceeded 90 per-
cent in the form of natural gas to exceed an an-
nual sulfur dioxide tonnage limitation equal to
the product of the unit’s baseline multiplied by
the unit’s actual 1985 emissions rate divided by
2,000 unless the owner or operator of such unit
holds allowances to emit not less than the unit’s
total annual emissions.

(2) In addition to allowances allocated pursu-
ant to paragraph (1) and section 7651b(a)1) of
this title as basic Phase II allowance alloca-
tions, beginning January 1, 2000, and for each
calendar year thereafter until and including
2009, the Administrator shall allocate annually
for each unit subject to the emissions limitation
requirements of paragraph (1) allowances from
the reserve created pursuant to subsection (a)(2)
of this section in an amount equal to the unit’s
baseline multiplied by 0.050 lbs/mmBtu, divided
by 2,000.

(3) In addition to allowances allocated pursu-
ant to paragraph (1) and section 7651b(a)(1) of
this title, beginning January 1, 2010, the Admin-
istrator shall allocate annually for each unit
subject to the emissions limitation require-
ments of paragraph (1) allowances in an amount
equal to the unit’s baseline multiplied by 0.050
1bs/mmBtu, divided by 2,000.

(i) Units in high growth States

(1) In addition to allowances allocated pursu-
ant to this section and section 7651b(a)(1) of this
title as basic Phase II allowance allocations, be-
ginning January 1, 2000, the Administrator shall
allocate annually allowances for each unit, sab-
ject to an emissions limitation requirement
under this section, and located in a State that—

(A) has experienced a growth in population

in excess of 256 percent between 1980 and 1988

according to State Population and Household

Estimates, With Age, Sex, and Components of

Change: 1981-1988 allocated by the United

States Department of Commerce, and

(B) had an installed electrical generating ca-

pacity of more than 30,000,000 kw in 1988,

in an amount equal to the difference between
(A) the number of allowances that would be allo-
cated for the unit pursuant to the emissions
limitation requirements of this section applica-
ble to the unit adjusted to reflect the unit’s an-
nual average fuel consumption on a Btu basis of
any three consecutive calendar years between
1980 and 1989 (inclusive) as elected by the owner
or operator and (B) the number of allowances al-
located for the unit pursuant to the emissions
limitation requirements of this section: Pro-
vided, That the number of allowances allocated
pursuant to this subsection shall not exceed an
annual total of 40,000. If necessary to meeting
the 40,000 allowance restriction imposed under
this subsection the Administrator shall reduce,
pro rata, the additional annual allowances allo-
cated to each unit under this subsection.

(2) Beginning January 1, 2000, in addition to al-
lowances allocated pursuant to this section and
section 7651b(a)(1) of this title as basic Phase I
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allowance allocations, the Administrator shall
allocate annually for each unit subject to the
emissions limitation requirements of subsection
(b)(1) of this section, (A) the lesser of whose ac-
tual or allowable 1980 emissions rate has de-
clined by 50 percent or more as of November 15,
1990, (B) whose actual emissions rate is less than
1.2 lIbs/mmBtu as of January 1, 2000, (C) which
commenced operation after January 1, 1970, (D)
which is owned by a utility company whose
combined commercial and industrial kilowatt-
hour sales have increased by more than 20 per-
cent between calendar year 1980 and November
" 15, 1990, and (E) whose company-wide fossil-fuel
sulfur dioxide emissions rate has declined 40 per
centum or more from 1980 to 1988, allowances in
an amount equal to the difference between (i)
the number of allowances that would be allo-
cated for the unit pursuant to the emissions
limitation requirements of subsection (b)(1) of
this section adjusted to reflect the unit’s annual
average fuel consumption on a Btu basis for any
three consecutive years between 1980 and 1989
(inclusive) as elected by the owner or operator
and (ii) the number of allowances allocated for
the unit pursuant to the emissions limitation
requirements of subsection (b)(1) of this section:
Provided, That the number of allowances allo-
cated pursuant to this paragraph shall not ex-
ceed an annual total of 5,000. If necessary to
meeting the 5,000-allowance restriction imposed
in the last clause of the preceding sentence the
Administrator shall reduce, pro rata, the addi-
tional allowances allocated to each unit pursu-
ant to this paragraph.

(j) Certain municipally owned power plants

Beginning January 1, 2000, in addition to al-
lowances allocated pursuant to this section and
section 7651b(a)(1) of this title as basic Phase II
allowance allocations, the Administrator shall
allocate annually for each existing municipally
owned oil and gas-fired utility unit with name-
plate capacity equal to, or less than, 40 MWe,
the lesser of whose actual or allowable 1985 sul-
fur dioxide emission rate is less than 1.20 lbs/
mmBtu, allowances in an amount equal to the
product of the unit’s annual fuel consumption
on a Btu basis at a 60 percent capacity factor
multiplied by the lesser of its allowable 1985
emission rate or its actual 1985 emission rate,
divided by 2,000.

(July 14, 1955, ch. 360, title IV, §405, as added
Pub. L. 101-549, title IV, §401, Nov. 15, 1990, 104
Stat. 2605.)

REFERENCES IN TEXT

Section 301(b) of the Powerplant and Industrial Fuel
Use Act of 1978, referred to in subsec. (g)(5), is section
301(b) of Pub. L. 95-620, which is classified to section
8341(b) of this title. A prior section 301(b) of Pub. L.
95620, title I1I, Nov. 9, 1978, 92 Stat. 3305, which was for-
merly classified to section 8341(b) of this title, was re-
pealed by Pub. L. 97-35, title X, §1021(a), Aug. 13, 1981,
95 Stat. 614.

§7651e. Allowances for States with emissions
rates at or below 0.80 lbs/mmBtu
(a) Election of Governor

In addition to basic Phase II allowance alloca-
tions, upon the election of the Governor of any

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Page 6548

State, with a 1985 state-wide annual sulfur diox-
ide emissions rate equal to or less than, 0.80 1bs/
mmBtu, averaged over all fossil fuel-fired util-
ity steam generating units, beginning January
1, 2000, and for each calendar year thereafter
until and including 2009, the Administrator shall
allocate, in lieu of other Phase II bonus allow-
ance allocations, allowances from the reserve
created pursuant to section 7651d(a)(2) of this
title to all such units in the State in an amount
equal to 125,000 multiplied by the unit’s pro rata
share of electricity generated in calendar year
1985 at fossil fuel-fired utility steam units in all
States eligible for the election.

(b) Notification of Administrator

Pursuant to section 7651b(a)(1) of this title,
each Governor of a State eligible to make an
election under paragraph! (a) shall notify the
Administrator of such election. In the event
that the Governor of any such State fails to no-
tify the Administrator of the Governor’s elec-
tions, the Administrator shall allocate allow-
ances pursuant to section 76514 of this title.

(c) Allowances after January 1, 2010

After January 1, 2010, the Administrator shall
allocate allowances to units subject to the pro-
visions of this section pursuant to section 7651d
of this title.

(July 14, 1955, ch. 360, title IV, §406, as added
Pub. L. 101-549, title IV, §401, Nov. 15, 1990, 104
Stat. 2613.)

§7651f. Nitrogen oxides emission reduction pro-
gram
(a) Applicability

On the date that a coal-fired utility unit be-
comes an affected unit pursuant to sections
7651c, 7651d,t 7651h of this title, or on the date a
unit subject to the provisions of section 7651c(d)
or 7651h(b) of this title, must meet the SO, re-
duction requirements, each such unit shall be-
come an affected unit for purposes of this sec-
tion and shall be subject to the emission limita-
tions for nitrogen oxides set forth herein.

(b) Emission limitations

(1) Not later than eighteen months after No-
vember 15, 1990, the Administrator shall by regu-
lation establish annual allowable emission limi-
tations for nitrogen oxides for the types of util-
ity boilers listed below, which limitations shall
not exceed the rates listed below: Provided, That
the Administrator may set a rate higher than
that listed for any type of utility boiler if the
Administrator finds that the maximum listed
rate for that boiler type cannot be achieved
using low NO, burner technology. The maximum
allowable emission rates are as follows:

(A) for tangentially fired boilers, 0.45 1b/
mmBtu;

(B) for dry bottom wall-fired boilers (other
than units applying cell burner technology),

0.50 1b/mmBtu.

After January 1, 1995, it shall be unlawful for
any unit that is an affected unit on that date

¥ So in original. Probably should be “‘subsection’’.
180 in original. Probably should be followed by “‘or”.
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and is of the type listed in this paragraph to
emit nitrogen oxides in excess of the emission
rates set by the Administrator pursuant to this
paragraph.

(2) Not later than January 1, 1997, the Admin-
istrator shall, by regulation, establish allowable
emission limitations on a lb/mmBtu, annual av-
erage basis, for nitrogen oxides for the following
types of utility boilers:

(A) wet bottom wall-fired boilers;

(B) cyclones;

(C) units applying cell burner technology;
(D) all other types of utility boilers.

The Administrator shall base such rates on the
degree of reduction achievable through the ret-
rofit application of the best system of continu-
ous emission reduction, taking into account
available technology, costs and energy and envi-
ronmental impacts; and which is comparable to
the costs of nitrogen oxides controls set pursu-
ant to subsection (b)(1) of this section. Not later
than January 1, 1997, the Administrator may re-
vise the applicable emission limitations for tan-.
gentially fired and dry bottom, wall-fired boilers
(other than cell burners) to be more stringent if
the Administrator determines that more effec-
tive low NO, burner technology is available: Pro-
vided, That, no unit that is an affected unit pur-
suant to section 7651c of this title and that is
subject to the requirements of subsection (b)(1)
of this section, shall be subject to the revised
emission limitations, if any.

(c) Revised performance standards

(1)2 Not later than January 1, 1993, the Admin-
istrator shall propose revised standards of per-
formance to section 7411 of this title for nitro-
gen oxides emissions from fossil-fuel fired steam
generating units, including both electric utility
and nonutility units. Not later than January 1,
1994, the Administrator shall promulgate such
revised standards of performance. Such revised
standards of performance shall reflect improve-
ments in methods for the reduction of emissions
of oxides of nitrogen.

(d) Alternative emission limitations

The permitting authority shall, upon request
of an owner or operator of a unit subject to this
section, authorize an emission limitation less
stringent than the applicable limitation estab-
lished under subsection (b)}(1) or (b)(2) of this
section upon a determination that—

(1) a unit subject to subsection (b)(1) of this
section cannot meet the applicable limitation
using low NO, burner technology; or

(2) a unit subject to subsection (b)(2) of this
section cannot meet the applicable rate using
the technology on which the Administrator
based the applicable emission limitation.

The permitting authority shall base such deter-
mination upon a showing satisfactory to the
permitting authority, in accordance with regu-
lations established by the Administrator not
later than eighteen months after November 15,
1990, that the owner or operator—
(1) has properly installed appropriate control
equipment designed to meet the applicable
emission rate;

250 in original. No par. {2) has been enacted.

Document: 26

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Filed: 02/27/2015 Page: 138

§ 7651f

(2) has properly operated such equipment for
a period of fifteen months (or such other pe-
riod of time as the Administrator determines
through the regulations), and provides operat-
ing and monitoring data for such period dem-
onstrating that the unit cannot meet the ap-
plicable emission rate; and

(3) has specified an emission rate that such
unit can meet on an annual average basis.

The permitting authority shall issue an operat-
ing permit for the unit in question, in accord-
ance with section 7651g of this title and part B3
of title III—

(i) that permits the unit during the dem-
onstration period referred to in subparagraph
(2) above, to emit at a rate in excess of the ap-
plicable emission rate;

(ii) at the conclusion of the demonstration
period to revise the operating permit to reflect
the alternative emission rate demonstrated in
paragraphs (2) and (3) above.

Units subject to subsection (b)(1) of this section
for which an alternative emission limitation is
established shall not be required to install any
additional control technology beyond low NO,
burners. Nothing in this section shall preclude
an owner or operator from installing and operat-
ing an alternative NO, control technology capa-
ble of achieving the applicable emission limita-
tion. If the owner or operator of a unit subject
to the emissions limitation requirements of sub-
section (b)(1) of this section demonstrates to the
satisfaction of the Administrator that the tech-
nology necessary to meet such requirements is
not in adequate supply to enable its installation
and operation at the unit, consistent with sys-
tem reliability, by January 1, 1995, then the Ad-
ministrator shall extend the deadline for com-
pliance for the unit by a period of 15 months.
Any owner or operator may petition the Admin-
istrator to make a determination under the pre-
vious sentence. The Administrator shall grant
or deny such petition within 3 months of sub-
mittal.

(e) Emissions averaging

In lieu of complying with the applicable emis-
sion limitations under subsection (b)1), (2), or
(d) of this section, the owner or operator of two
or more units subject to one or more of the ap-
plicable emission limitations set pursuant to
these sections,? may petition the permitting au-
thority for alternative contemporaneous annual
emission limitations for such units that ensure
that (1) the actual annual emission rate in
pounds of nitrogen oxides per million Btu aver-
aged over the units in question is a rate that is
less than or equal to (2) the Btu-weighted aver-
age annual emission rate for the same units if
they had been operated, during the same period
of time, in compliance with limitations set in
accordance with the applicable emission rates
set pursuant to subsections (b)(1) and (2) of this
section.

If the permitting authority determines, in ac-
cordance with regulations issued by the Admin-
istrator not later than eighteen months after

3See References in Text note below.
480 in original. Probably should be “*subsections.”.

Addendum-039



Case: 14-2274
§7651g

November 15, 1990;5 that the conditions in the
paragraph above can be met, the permitting au-
thority shall issue operating permits for such
units, in accordance with section 7651g of this
title and part B8 of title ITI, that allow alter-
native contemporaneous annual emission limi-
tations. Such emission limitations shall only re-
main in effect while both units continue oper-
ation under the conditions specified in their re-
spective operating permits.

(July 14, 1955, ch. 360, title IV, §407, as added
Pub. L. 101-549, title IV, §401, Nov. 15, 1990, 104
Stat. 2613.)

REFERENCES IN TEXT

Part B of title III, referred to in subsecs. (d) and (e),
means title III of the Clean Air Act, act July 14, 1955,
ch. 360, as added, which is clasgsified to subchapter 111 of
this chapter, but title III does not contain parts. For
provisions of the Clean Air Act relating to permits, see
subchapter V (§7661 et seq.) of this chapter.

§7651g. Permits and compliance plans
(a) Permit program

The provisions of this subchapter shall be im-
plemented, subject to section 7651b of this title,
by permits issued to units subject to this sub-
chapter (and enforced) in accordance with the
provisions of subchapter V of this chapter, as
modified by this subchapter. Any such permit is-
sued by the Administrator, or by a State with
an approved permit program, shall prohibit—

(1) annual emissions of sulfur dioxide in ex-
cess of the number of allowances to emit sul-
fur dioxide the owner or operator, or the des-
ignated representative of the owners or opera-
tors, of the unit hold for the unit,

(2) exceedances of applicable
rates,

(3) the use of any allowance prior to the year
for which it was allocated, and

(4) contravention of any other provision of
the permit.

emissions

Permits issued to implement this subchapter
shall be issued for a period of 5 years, notwith-
standing subchapter V of this chapter. No per-
mit shall be issued that is inconsistent with the
requirements of this subchapter, and subchapter
V of this chapter as applicable.

(b) Compliance plan

Each initial permit application shall be ac-
companied by a compliance plan for the source
to comply with its requirements under this sub-
chapter. Where an affected source consists of
more than one affected unit, such plan shall
cover all such units, and for purposes of section
766la(c) of this title, such source shall be consid-
ered a “‘facility”. Nothing in this section regard-
ing compliance plans or in subchapter V of this
chapter shall be construed as affecting allow-
ances. Except as provided under subsection
(eX1XB) of this section, submission of a state-
ment by the owner or operator, or the des-
ignated representative of the owners and opera-
tors, of a unit subject to the emissions limita-
tion requirements of sections 7651c, 7651d, and
7651f of this title, that the unit will meet the ap-
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plicable emissions limitation requirements of
such sections in a timely manner or that, in the
case of the emissions limitation requirements of
sections 7651c and 7651d of this title, the owners
and operators will hold allowances to emit not
less than the total annual emissions of the unit,
shall be deemed to0 meet the proposed and ap-
proved compliance planning requirements of
this section and subchapter V of this chapter,
except that, for any unit that will meet the re-
quirements of this subchapter by means of an al-
ternative method of compliance authorized
under section 7651c(b), (c), (d), or (f) of this titlel
section 7651f(d) or (e) of this title, section 7651h
of this title and section 7651i of this title, the
proposed and approved compliance plan, permit
application and permit shall include, pursuant
to regulations promulgated by the Adminis-
trator, for each alternative method of compli-
ance a comprehensive description of the sched-
ule and means by which the unit will rely on one
or more alternative methods of compliance in
the manner and time authorized under this sub-
chapter. Recordation by the Administrator of
transfers of allowances shall amend automati-
cally all applicable proposed or approved permit
applications, compliance plans and permits. The
Administrator may also require—

(1) for a source, a demonstration of attain-
ment of national ambient air quality stand-
ards, and

(2) from the owner or operator of two or
more affected sources, an integrated compli-
ance plan providing an overall plan for achiev-
ing compliance at the affected sources.

(c) First phase permits

The Administrator shall issue permits to af-
fected sources under sections 7651c and 7651f of
this title.

(1) Permit application and compliance plan

(A) Not later than 27 months after November
15, 1990, the designated representative of the
owners or operators, or the owner and opera-
tor, of each affected source under sections
7651c and 7651f of this title shall submit a per-
mit application and compliance plan for that
source in accordance with regulations issued
by the Administrator under paragraph (3). The
permit application and the compliance plan
shall be binding on the owner or operator or
the designated representative of owners and
operators for purposes of this subchapter and
section 765la(a)2 of this title, and shall be en-
forceable in lieu of a permit until a permit is
issued by the Administrator for the source.

(B) In the case of a compliance plan for an
affected source under sections 76561c and 7651f
of this title for which the owner or operator
proposes to meet the requirements of that sec-
tion by reducing utilization of the unit as
compared with its baseline or by shutting
down the unit, the owner or operator shall in-
clude in the proposed compliance plan a speci-
fication of the unit or units that will provide
electrical generation to compensate for the re-
duced output at the affected source, or a dem-

150 in original. Probably should be followed by a comma.
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onstration that such reduced utilization will
be accomplished through energy conservation
or improved unit efficiency. The unit to be
used for such compensating generation, which
is not otherwise an affected unit under sec-
tions 7651c and 7651f of this title, shall be
deemed an affected unit under section 7651c of
this title, subject to all of the requirements
for such units under this subchapter, except
that allowances shall .be allocated to such
compensating unit in the amount of an annual
limitation equal to the product of the unit’s
baseline multiplied by the lesser of the unit’s
actual 1985 emissions rate or its allowable 1985
emissions rate, divided by 2,000.

(2) EPA action on compliance plans

The Administrator shall review each pro-
posed compliance plan to determine whether it
satisfies the requirements of this subchapter,
and shall approve or disapprove such plan
within 6 months after receipt of a complete
submission. If a plan is disapproved, it may be
resubmitted for approval with such changes as
the Administrator shall require consistent
with the requirements of this subchapter and
within such period as the Administrator pre-
scribes as part of such disapproval.

(3) Regulations; issuance of permits

Not later than 18 months after November 15,
1990, the Administrator shall promulgate regu-
lations, in accordance with subchapter V of
this chapter, to implement a Federal permit
program to issue permits for affected sources
under this subchapter. Following promulga-
tion, the Administrator shall issue a permit to
implement the requirements of section 7651c of
this title and the allowances provided under
section 7651b of this title to the owner or oper-
ator of each affected source under section
7651c of this title. Such a permit shall super-
sede any permit application and compliance
plan submitted under paragraph (1).

(4) Fees

During the years 1995 through 1999 inclusive,
no fee shall be reguired to be paid under sec-
tion 7661la(b)(3) of this title or under section
7410(a)(2)(1) of this title with respect to emis-
sions from any unit which is an affected unit
under section 7851c of this title.

(d) Second phase permits

(1) To provide for permits for (A) new electric
utility steam generating units required under
section 7651b(e) of this title to have allowances,
(B) affected units or sources under section 7651d
of this title, and (C) existing units subject to ni-
trogen oxide emission reductions under section
7651f of this title, each State in which one or
more such units or sources are located shall sub-
mit in accordance with subchapter V of this
chapter, a permit program for approval as pro-
vided by that subchapter. Upon approval of such
program, for the units or sources subject to such
approved program the Administrator shall sus-
pend the issuance of permits as provided in sub-
chapter V of this chapter.

(2) The owner or operator or the designated
representative of each affected source under sec-
tion 7651d of this title shall submit a permit ap-
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plication and compliance plan for that source to
the permitting authority, not later than Janu-
ary 1, 1996.

(3) Not later than December 31, 1997, each
State with an approved permit program shall
issue permits to the owner or operator, or the
designated representative of the owners and op-
erators, of affected sources under section 7651d
of this title that satisfy the requirements of
subchapter V of this chapter and this subchapter
and that submitted to such State a permit appli-
cation and compliance plan pursuant to para-
graph (2). In the case of a State without an ap-
proved permit program by July 1, 1996, the Ad-
ministrator shall, not later than January 1, 1998,
issue a permit to the owner or operator or the
designated representative of each such affected
source. In the case of affected sources for which
applications and plans are timely received under
paragraph (2), the permit application and the
compliance plan, including amendments there-
to, shall be binding on the owner or operator or
the designated representative of the owners or
operators and shall be enforceable as a permit
for purposes of this subchapter and subchapter V
of this chapter until a permit is issued by the
permitting authority for the affected source.
The provisions of section 558(c) of title 5 (relat-
ing to renewals) shall apply to permits issued by
a permitting authority under this subchapter
and subchapter V of this chapter.

(4) The permit issued in accordance with this
subsection for an affected source shall provide
that the affected units at the affected source
may not emit an annual tonnage of sulfur diox-
ide in excess of the number of allowances to
emit sulfur dioxide the owner or operator or des-
ignated representative hold for the unit.

(e) New units

The owner or operator of each source that in-
cludes a new electric utility steam generating
unit shall submit a permit application and com-
pliance plan to the permitting authority not
later than 24 months before the later of (1) Janu-
ary 1, 2000, or (2) the date on which the unit
commences operation. The permitting authority
shall issue a permit to the owner or operator, or
the designated representative thereof, of the
unit that satisfies the requirements of sub-
chapter V of this chapter and this subchapter.

(f) Units subject to certain other limits

The owner or operator, or designated rep-
resentative thereof, of any unit subject to an
emission rate requirement under section 7651f of
this title shall submit a permit application and
compliance plan for such unit to the permitting
authority, not later than January 1, 1988. The
permitting authority shall issue a permit to the
owner or operator that satisfies the require-
ments of subchapter V of this chapter and this
subchapter, including any appropriate monitor-
ing and reporting requirements.

(g) Amendment of application and compliance
plan

At any time after the submission of an appli-
cation and compliance plan under this section,
the applicant may submit a revised application
and compliance plan, in accordance with the re-
quirements of this section. In considering any
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permit application and compliance plan under
this subchapter, the permitting authority shall
ensure coordination with the applicable electric
ratemaking authority, in the case of regulated
utilities, and with unregulated public utilities.
(h) Prohibition

(1) It shall be unlawful for an owner or opera-
tor, or designated representative, required to
submit a permit application or compliance plan
under this subchapter to fail to submit such ap-
plication or plan in accordance with the dead-
lines specified in this section or to otherwise fail
to comply with regulations implementing this
section.

(2) It shall be unlawful for any person to oper-
ate any source subject to this subchapter except
in compliance with the terms and requirements
of a permit application and compliance plan (in-
cluding amendments thereto) or permit issued
by the Administrator or a State with an ap-
proved permit program. For purposes of this
subsection, compliance, as provided in section
7661c(f) of this title, with a permit issued under
subchapter V of this chapter which complies
with this subchapter for sources subject to this
subchapter shall be deemed compliance with
this subsection as well as section 768la(a) of this
title.

(3) In order to ensure reliability of electric
power, nothing in this subchapter or subchapter
V of this chapter shall be construed as requiring
termination of operations of an electric utility
steam generating unit for failure to have an ap-
proved permit or compliance plan, except that
any such unit may be subject to the applicable
enforcement provisions of section 7413 of this
title.

(i) Multiple owners

No permit shall be issued under this section to
an affected unit until the designated representa-
tive of the owners or operators has filed a cer-
tificate of representation with regard to matters
under this subchapter, including the holding and
distribution of allowances and the proceeds of
transactions involving allowances. Where there
are multiple holders of a legal or equitable title
to, or a leasehold interest in, such a unit, or
where a utility or industrial customer purchases
power from an affected unit (or units) under life-
of-the-unit, firm power contractual arrange-
ments, the certificate shall state (1) that allow-
ances and the proceeds of transactions involving
allowances will be deemed to be held or distrib-
uted in proportion to each holder’s legal, equi-
table, leasehold, or contractual reservation or
entitlement, or (2) if such multiple holders have
expressly provided for a different distribution of
allowances by contract, that allowances and the
proceeds of transactions involving allowances
will be deemed to be held or distributed in ac-
cordance with the contract. A passive lessor, or
a person who has an equitable interest through
such lessor, whose rental payments are not
based, either directly or indirectly, upon the
revenues or income from the affected unit shall
not be deemed to be a holder of a legal, equi-
table, leasehold, or contractual interest for the
purpose of holding or distributing allowances as
provided in this subsection, during either the
term of such leasehold or thereafter, unless ex-
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pressly provided for in the leasehold agreement.
Except as otherwise provided in this subsection,
where all legal or equitable title to or interest
in an affected unit is held by a single person, the
certification shall state that all allowances re-
ceived by the unit are deemed to be held for that
person.

(July 14, 1955, ch. 360, title IV, §408, as added
Pub. L. 101-549, title IV, §401, Nov. 15, 1990, 104
Stat. 2616.)

§7651h. Repowered sources
(a) Availability

Not later than December 31, 1997, the owner or
operator of an existing unit subject to the emis-
sions limitation requirements of section 7651d(b)
and (¢) of this title may demonstrate to the per-
mitting authority that one or more units will be
repowered with a qualifying clean coal tech-
nology to comply with the requirements under
section 7651d of this title. The owner or operator
shall, as part of any such demonstration, pro-
vide, not later than January 1, 2000, satisfactory
documentation of a preliminary design and engi-
neering effort for such repowering and an exe-
cuted and binding contract for the majority of
the equipment to repower such unit and such
other information as the Administrator may re-
quire by regulation. The replacement of an ex-
isting utility unit with a new utility unit using
a repowering technology referred to in section
7651a(2)* of this title which is located at a dif-
ferent site, shall be treated as repowering of the
existing unit for purposes of this subchapter, if—

(1) the replacement unit is designated by the
owner or operator to replace such existing
unit, and

(2) the existing unit is retired from service
on or before the date on which the designated
replacement unit enters commercial oper-
ation.

(b) Extension

(1) An owner or operator satisfying the re-
quirements of subsection (a) of this section shall
be granted an extension of the emission limita-
tion requirement compliance date for that unit
from January 1, 2000, to December 31, 2003. The
extension shall be specified in the permit issued
to the source under section 7651g of this title,
together with any compliance schedule and
other requirements necessary to meet second
phase requirements by the extended date. Any
unit that is granted an extension under this sec-
tion shall not be eligible for a waiver under sec-
tion 7411(j) of this title, and shall continue to be
subject to requirements under this subchapter
as if it were a unit subject to section 7651d of
this title.

(2) If (A) the owner or operator of an existing
unit has been granted an extension under para-
graph (1) in order to repower such unit with a
clean coal unit, and (B) such owner or operator
demonstrates to the satisfaction of the Adminis-
trator that the repowering technology to be uti-
lized by such unit has been properly constructed
and tested on such unit, but nevertheless has
been unable to achieve the emission reduction

180 in original. Probably should be section *7651a(12)"".
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limitations and is economically or techno-
logically infeasible, such existing unit may be
retrofitted or repowered with equipment or fa-
cilities utilizing another clean coal technology
or other available control technology.

(c) Allowances

(1) For the period of the extension under this
section, the Administrator shall allocate to the
owner or operator of the affected unit, annual
allowances for sulfur dioxide equal to the af-
fected unit’s baseline multiplied by the lesser of
the unit’s federally approved State Implementa-
tion Plan emissions limitation or its actual
emission rate for 1995 in lieu of any other alloca-
tion. Such allowances may not be transferred or
used by any other source to meet emission re-
quirements under this subchapter. The source
owner or operator shall notify the Adminis-
trator sixty days in advance of the date on
which the affected unit for which the extension
has been granted is to be removed from oper-
ation to install the repowering technology.

(2) Effective on that date, the unit shall be
subject to the requirements of section 7651d of
this title. Allowances for the year in which the
unit is removed from operation to install the
repowering technology shall be calculated as the
product of the unit’s baseline multiplied by 1.20
Tbs/mmBtu, divided by 2,000, and prorated ac-
cordingly, and are transferable.

(3) Allowances for such existing utility units
for calendar years after the year the repowering
is complete shall be calculated as the product of
the existing unit’s baseline multiplied by 1.20
1bs/mmBtu, divided by 2,000.

(4) Notwithstanding the provisions of section
7651b(a) and (e) of this title, allowances shall be
allocated under this section for a designated re-
placement unit which replaces an existing unit
(as provided in the last sentence of subsection
(a) of this section) in lieu of any further alloca-
tions of allowances for the existing unit.

(56) For the purpose of meeting the aggregate
emissions limitation requirement set forth in
section 7651b(a)(1) of this title, the units with an
extension under this subsection shall be treated
in each calendar year during the extension pe-
riod as holding allowances allocated under para-
graph (3).

(d) Control requirements

Any unit gualifying for an extension under
this section that does not increase actual hourly
emissions for any pollutant regulated under
the2 chapter shall not be subject to any stand-
ard of performance under section 7411 of this
title. Notwithstanding the provisions of this
subsection, no new unit (1) designated as a re-
placement for an existing unit, (2) qualifying for
the extension under subsection (b) of this sec-
tion, and (3) located at a different site than the
existing unit shall receive an exemption from
the requirements imposed under section 7411 of
this title.

(e) Expedited permitting

State permitting authorities and, where appli-
cable, the Administrator, are encouraged to give
expedited consideration to permit applications

280 in original. Probably should be “‘this™.
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under parts C and D of subchapter I of this chap-
ter for any source qualifying for an extension
under this section.

(f) Prohibition

It shall be unlawful for the owner or operator
of a repowered source to fail to comply with the
requirement of this section, or any regulations
of permit requirements to implement this sec-
tion, including the prohibition against emitting
sulfur dioxide in excess of allowances held.

(July 14, 1955, ch. 360, title IV, §409, as added
Pub. L. 101-549, title IV, §401, Nov. 15, 1990, 104
Stat. 2619.)

§ 7651i. Election for additional sources
(a) Applicability

The owner or operator of any unit that is not,
nor will become, an affected unit under section
7651b(e), 7651c, or 7651d of this title, or that is a
process source under subsection (d) of this sec-
tion, that emits sulfur dioxide, may elect to des-
ignate that unit or source to become an affected
unit and to receive allowances under this sub-
chapter. An election shall be submitted to the
Administrator for approval, along with a permit
application and proposed compliance plan in ac-
cordance with section 7651g of this title. The Ad-
ministrator shall approve a designation that
meets the requirements of this section, and such
designated unit, or source, shall be allocated al-
lowances, and be an affected unit for purposes of
this subchapter.
(b) Establishment of baseline

The baseline for a unit designated under this
section shall be established by the Adminis-
trator by regulation, based on fuel consumption
and operating data for the unit for calendar
years 1985, 1986, and 1987, or if such data is not
available, the Administrator may prescribe a
baseline based on alternative representative
data.

(c) Emission limitations

Annual emissions limitations for sulfur diox-
ide shall be equal to the product of the baseline
multiplied by the lesser of the unit’s 1985 actual
or allowable emission rate in lbs/mmBtu, or, if
the unit did not operate in 1985, by the lesser of
the unit’s actual or allowable emission rate for
a calendar year after 1985 (as determined by the
Administrator), divided by 2,000. )
{d) Process sources

Not later than 18 months after November 15,
1990, the Administrator shall establish a pro-
gram under which the owner or operator of a
process source that emits sulfur dioxide may
elect to designate that source as an affected
unit for the purpose of receiving allowances
under this subchapter. The Administrator shall,
by regulation, define the sources that may be
designated; specify the emissions limitation;
specify the operating, emission baseline, and
other data requirements; prescribe CEMS or
other monitoring requirements; and promulgate
permit, reporting, and any other requirements
necessary to implement such a program.

(e) Allowances and permits

The Administrator shall issue allowances to
an affected unit under this section in an amount
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equal to the emissions limitation calculated
under subsection (c) or (d) of this section, in ac-
cordance with section 7651b of this title. Such
allowance may be used in accordance with, and
shall be subject to, the provisions of section
7651b of this title. Affected sources under this
section shall be subject to the requirements of
sections 7651b, 7651g, 7651j, 7651k, 7651, and 7651m
of this title.

(f) Limitation

Any unit designated under this section shall
not transfer or bank allowances produced as a
result of reduced utilization or shutdown, except
that, such allowances may be transferred or car-
ried forward for use in subsequent years to the
extent that the reduced utilization or shutdown
results from the replacement of thermal energy
from the unit designated under this section,
with thermal energy generated by any other
unit or units subject to the requirements of this
subchapter, and the designated unit’'s allow-
ances are transferred or carried forward for use
at such other replacement unit or units. In no
case may the Administrator allocate to a source
designated under this section allowances in an
amount greater than the emissions resulting
from operation of the source in full compliance
with the requirements of this chapter. No such
allowances shall authorize operation of a unit in
violation of any other requirements of this
chapter.

(g) Implementation

The Administrator shall issue regulations to
implement this section not later than eighteen
months after November 15, 1990.

(h) Small diesel refineries

The Administrator shall issue allowances to
owners or operators of small diesel refineries
who produce diesel fuel after October 1, 1993,
meeting the requirements of subsection?! 7545(i)
of this title.

(1) Allowance period

Allowances may be allocated under this sub-
section only for the period from October 1,
1993, through December 31, 1999.

(2) Allowance determination

The number of allowances allocated pursu-
ant to this paragraph shall equal the annual
number of pounds of sulfur dioxide reduction
attributable to desulfurization by a small re-
finery divided by 2,000. For the purposes of this
calculation, the concentration of sulfur re-
moved from diesel fuel shall be the difference
between 0.274 percent (by weight) and 0.050 per-
cent (by weight).

(3) Refinery eligibility

As used in this subsection, the term ‘‘small
refinery’ shall mean a refinery or portion of a
refinery—

(A) which, as of November 15, 1990, has
bona fide crude 0il throughput of less than
18,250,000 barrels per year, as reported to the
Department of Energy, and

(B) which, as of November 15, 1990, is
owned or controlled by a refiner with a total
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combined bona fide crude oil throughput of
less than 50,187,500 barrels per year, as re-
ported to the Department of Energy.

(4) Limitation per refinery

The maximum number of allowances that
can be annually allocated to a small refinery
pursuant to this subsection is one thousand
and five hundred.

(5) Limitation on total

In any given year, the total number of allow-
ances allocated pursuant to this subsection
shall not exceed thirty-five thousand.

(6) Required certification

The Administrator shall not allocate any al-
lowances pursuant to this subsection unless
the owner or operator of a small diesel refin-
ery shall have certified, at a time and in a
manner prescribed by the Administrator, that
all motor diesel fuel produced by the refinery
for which allowances are claimed, including
motor diesel fuel for off-highway use, shall
have met the requirements of subsection?!
7545(1) of this title.

(July 14, 1955, ch. 360, title IV, §410, as added
Pub. L. 101-549, title IV, §401, Nov. 15, 1990, 104
Stat. 2621.) )

§7651j. Excess emissions penalty
(a) Excess emissions penalty

The owner or operator of any unit or process
source subject to the requirements of sections?
7651b, 7651c, 7651d, 7651e, 7651f or 7651h of this
title, or designated under section 7651i of this
title, that emits sulfur dioxide or nitrogen ox-
ides for any calendar year in excess of the unit’s
emissions limitation requirement or, in the case
of sulfur dioxide, of the allowances the owner or
operator holds for use for the unit for that cal-
endar year shall be liable for the payment of an
excess emissions penalty, except where such
emissions were authorized pursuant to section
7410(f) of this title. That penalty shall be cal-
culated on the basis of the number of tons emit-
ted in excess of the unit’s emissions limitation
requirement or, in the case of sulfur dioxide, of
the allowances the operator holds for use for the
unit for that year, multiplied by $2,000. Any
such penalty shall be due and payable without
demand to the Administrator as provided in reg-
ulations to be issued by the Administrator by no
later than eighteen months after November 15,
1990. Any such payment shall be deposited in the
United States Treasury pursuant to the Mis-
cellaneous Receipts Act.2 Any penalty due and
payable -under this section shall not diminish
the liability of the unit’s owner or operator for
any fine, penalty or assessment against the unit
for the same violation under any other section
of this chapter.

(b) Excess emissions offset

The owner or operator of any affected source
that emits sulfur dioxide during any calendar
year in excess of the unit’s emissions limitation
requirement or of the allowances held for the

180 in original. Probably should be ‘‘section’.
2See References in Text note below.
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unit for the calendar year, shall be liable to off-
set the excess emissions by an equal tonnage
amount in the following calendar year, or such
longer period as the Administrator may pre-
scribe. The owner or operator of the source
shall, within sixty days after the end of the year
in which the excess emissions occured,® submit
to the Administrator, and to the State in which
the source is located, a proposed plan to achieve
the required offsets. Upon approval of the pro-
posed plan by the Administrator, as submitted,
modified or conditioned, the plan shall be
deemed at? a condition of the operating permit
for the unit without further review or revision
of the permit. The Administrator shall also de-
duct. allowances equal to the excess tonnage
from those allocated for the source for the cal-
endar year, or succeeding years during which
offsets are required, following the year in which
the excess emissions occurred.

(¢) Penalty adjustment

The Administrator shall, by regulation, adjust
the penalty specified in subsection (a) of this
section for inflation, based on the Consumer
Price Index, on November 15, 1990, and annually
thereafter.

(d) Prohibition

It shall be unlawful for the owner or operator
of any source liable for a penalty and offset
under this section to fail (1) to pay the penalty
under subsection (a) of this section, (2) to pro-
vide, and thereafter comply with, a compliance
plan as required by subsection (b) of this sec-
tion, or (3) to offset excess emissions as required
by subsection (b) of this section.

(e) Savings provision
Nothing in this subchapter shall limit or
otherwise affect the application of section 7413,

7414, 7420, or 7604 of this title except as otherwise
explicitly provided in this subchapter.

(July 14, 1955, ch. 360, title IV, §411, as added
Pub. L. 101-549, title IV, §401, Nov. 15, 1990, 104
Stat. 2623.)

REFERENCES IN TEXT

The Miscellaneous Receipts Act, referred to in sub-
sec. (a), is not a recognized popular name for an act.
For provisions relating to deposit of monies, see sec-
tion 3302 of Title 31, Money and Finance.

§7651k. Monitoring, reporting,
keeping requirements

and record-

(a) Applicability

The owner and operator of any source subject
to this subchapter shall be required to install
and operate CEMS on each affected unit at the
source, and to quality assure the data for sulfur
dioxide, nitrogen oxides, opacity and volumetric
flow at each such unit. The Administrator shall,
by regulations issued not later than eighteen
months after November 15, 1990, specify the re-
quirements for CEMS, for any alternative mon-
itoring system that is demonstrated as provid-
ing information with the same precision, reli-
ability, accessibility, and timeliness as that pro-

380 in original. Probably should be “‘occurred.”.
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vided by CEMS, and for recordkeeping and re-
porting of information from such systems. Such
regulations may include limitations or the use
of alternative compliance methods by units
equipped with an alternative monitoring system
as may be necessary to preserve the orderly
functioning of the allowance system, and which
will ensure the emissions reductions con-
templated by this subchapter. Where 2 or more
units utilize a single stack, a separate CEMS
shall not be required for each unit, and for such
units the regulations shall require that the
owner or operator collect sufficient information
to permit reliable compliance determinations
for each such unit.

(b) First phase requirements

Not later than thirty-six months after Novem-
ber 15, 1990, the owner or operator of each af-
fected unit under section 76blc of this title, in-
cluding, but not limited to, units that become
affected units pursuant to subsections (b) and (c)
and eligible units under subsection (d), shall in-
stall and operate CEMS, quality assure the data,
and keep records and reports in accordance with
the regulations issued under subsection (a).

(¢) Second phase requirements

Not later than January 1, 1995, the owner or
operator of each affected unit that has not pre-
viously met the requirements of subsections (a)
and (b) shall install and operate CEMS, quality
assure the data, and keep records and reports in
accordance with the regulations issued under
subsection (a). Upon commencement of commer-
cial operation of each new utility unit, the unit
shall comply with the requirements of sub-
section (a).

(d) Unavailability of emissions data

If CEMS data or data from an alternative
monitoring system approved by the Adminis-
trator under subsection (a) is not available for
any affected unit during any period of a cal-
endar year in which such data is required under
this subchapter, and the owner or operator can-
not provide information, satisfactory to the Ad-
ministrator, on emissions during that period,
the Administrator shall deem the unit to be op-
erating in an uncontrolled manner during the
entire period for which the data was not avail-
able and shall, by regulation which shall be is-
sued not later than eighteen months after No-
vember 15, 1990, prescribe means to calculate
emissions for that period. The owner or operator
shall be liable for excess emissions fees and off-
sets under section 7651j of this title in accord-
ance with such regulations. Any fee due and
payable under this subsection shall not diminish
the liability of the unit’s owner or operator for
any fine, penalty, fee or assessment against the
unit for the same violation under any other sec-
tion of this chapter.

(e) Prohibition

It shall be unlawful for the owner or operator
of any source subject to this subchapter to oper-
ate a source without complying with the re-
quirements of this section, and any regulations
implementing this section.

(July 14, 1955, ch. 360, title IV, §412, as added

Pub. L. 101-549, title IV, §401, Nov. 15, 1990, 104
Stat. 2624.)
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INFORMATION (GGATHERING ON GREENHOUSE GASES
CONTRIBUTING TO GLOBAL CLIMATE CHANGE

Pub. L. 101-549, title VIII, §821, Nov. 15, 1990, 104 Stat.
2699, provided that:

‘‘(a) MONITORING.—The Administrator of the Environ-
mental Protection Agency shall promulgate regula-
tions within 18 months after the enactment of the
Clean Air Act Amendments of 1990 [Nov. 15, 19901 to re-
quire that all affected sources subject to title V of the
Clean Air Act [probably means title IV of the Clean Air
Act as added by Pub. L. 101-549, which is classified to
section 7651 et seq. of this title] shall also monitor car-
bon dioxide emissions according to the same timetable
as in section 511(b) and (c) [probably means section
412(h) and (¢) of the Clean Air Act, which is classified
to section 7661k(b) and (c) of this title]. The regulations
shall require that such data be reported to the Admin-
istrator. The provisions of section 511(e) of title V of
the Clean Air Act [probably means section 412(e) of
title IV of the Clean Air Act, which is classified to sec-
tion 7651k(e) of this title] shall apply for purposes of
this section in the same manner and to the same extent
as such provision applies to the monitoring and data
referred to in section 511 [probably means section 412 of
the Clean Air Act, which is classified to section 7651k
of this title].

*(b) PUBLIC AVAILARBILITY OF CARBON DIOXIDE INFOR-
MATION.—For each unit required to monitor and provide
carbon dioxide data under subsection (a), the Adminis-
trator shall compute the unit’s aggregate annual total
carbon dioxide emissions, incorporate such data into a
computer data base, and make such aggregate annual
data available to the public.”

§76511. General compliance with other provi-
sions

Except as expressly provided, compliance with
the requirements of this subchapter shall not
exempt or exclude the owner or operator of any
source subject to this subchapter from compli-
ance with any other applicable requirements of
this chapter.

(July 14, 1955, ch. 360, title IV, §413, as added
Pub. L. 101-549, title IV, §401, Nov. 15, 1990, 104
Stat. 2625.)

§7651m. Enforcement

It shall be unlawful for any person subject to
this subchapter to violate any prohibition of, re-
quirement of, or regulation promulgated pursu-
ant to this subchapter shall be a violation of
this chapter.! In addition to the other require-
ments and prohibitions provided for in this sub-
chapter, the operation of any affected unit to
emit sulfur dioxide in excess of allowances held
for such unit shall be deemed a violation, with
each ton emitted in excess of allowances held
constituting a separate violation.

(July 14, 1955, ch. 360, title IV, §414, as added
Pub. L. 101-549, title IV, §401, Nov. 15, 1990, 104
Stat. 2625.)

§7651n. Clean coal technology regulatory incen-
tives

(a) “Clean coal technology” defined

For purposes of this section, ‘‘clean coal tech-
nology’”’ means any technology, including tech-
nologies applied at the precombustion, combus-
tion, or post combustion stage, at a new or ex-
isting facility which will achieve significant re-

150 in original.
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ductions in air emissions of sulfur dioxide or ox-
ides of nitrogen associated with the utilization
of coal in the generation of electricity, process
steam, or industrial products, which is not in
widespread use as of November 15, 1990.

(b) Revised fegulations for clean coal technology
demonstrations

(1) Applicability

This subsection applies to physical or oper-
ational changes to existing facilities for the
sole purpose of installation, operation, ces-
sation, or removal of a temporary or perma-
nent clean coal technology demonstration
project. For the purposes of this section, a
clean coal technology demonstration project
shall mean a project using funds appropriated
under the heading ‘“‘Department of Energy—
Clean Coal Technology’’, up to a total amount
of $2,500,000,000 for commercial demonstration
of clean coal technology, or similar projects
funded through appropriations for the Envi-
ronmental Protection Agency. The Federal
contribution for a qualifying project shall be
at Jeast 20 percent of the total cost of the dem-
onstration project.

(2) Temporary projects

Installation, operation, cessation, or re-
moval of a temporary clean coal technology
demonstration project that is operated for a
period of five years or less, and which complies
with the State implementation plans for the
State in which the project is located and other
requirements necessary to attain and main-
tain the national ambient air quality stand-
ards during and after the project is termi-
nated, shall not subject such facility to the re-
quirements of section 7411 of this title or part
C or D of subchapter I of this chapter.

(3) Permanent projects

For permanent clean coal technology dem-
onstration projects that constitute repowering
as defined in section 765la(l)! of this title, any
qualifying project shall not be subject to
standards of performance under section 7411 of
this title or to the review and permitting re-
quirements of part C2 for any pollutant the
potential emissions of which will not increase
as a result of the demonstration project.

(4) EPA regulations

Not later than 12 months after November 15,
1990, the Administrator shall promulgate regu-
lations or interpretive rulings to revise re-
quirements under section 7411 of this title and
parts C and D,2 as appropriate, to facilitate
projects consistent in3 this subsection. With
respect. to parts C and D,2 such regulations or
rulings shall apply to all areas in which EPA
is the permitting authority. In those instances
in which the State is the permitting authority
under part C or D,2 any State may adopt and
submit to the Administrator for approval revi-
sions to its implementation plan to apply the

130 in original. Probably should be section **7651a(12)".
23ee References in Text note below.
380 in original. Probably should be “with™.
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regulations or rulings promulgated under this
subsection.

(c) Exemption for reactivation of very clean
units

Physical changes or changes in the method of
operation associated with the commencement of
commercial operations by a coal-fired utility
unit after a period of discontinued operation
shall not subject the unit to the requirements of
section 7411 of this title or part C of the Act?
where the unit (1) has not been in operation for
the two-year period prior to the enactment of
the Clean Air Act Amendments of 1990 [Novem-
ber 15, 1990], and the emissions from such unit
continue to be carried in the permitting
authority’s emissions inventory at the time of
enactment, (2) was equipped prior to shut-down
with a continuous system of emissions control
that achieves a removal efficiency for sulfur di-
oxide of no less than 85 percent and a removal
efficiency for particulates of no less than 98 per-
cent, (3) is equipped with low-NO, burners prior
to the time of commencement, and (4) is other-
wise in compliance with the requirements of
this chapter.

(July 14, 1955, ch. 360, title IV, §415, as added
Pub. L. 101-549, title IV, §401, Nov. 15, 1990, 104
Stat. 2625.)

REFERENCES IN TEXT

Parts C and D and part C of the Act, referred to in
subsecs. (b)(3), (4) and (¢), probably mean parts C and D
of subchapter I of this chapter.

§76510. Contingency guarantee, auctions, re-

sexrve
(a) Definitions

For purposes of this section—
(1) The term ‘‘independent power producer”
means any person who owns or operates, in
whole or in part, one or more new independent
power production facilities.
(2) The term ‘“‘new independent power pro-
duction facility” means a facility that—
(A) is used for the generation of electric
energy, 80 percent or more of which is sold
at wholesale; ’
(B) is nonrecourse project-financed (as
such term is defined by the Secretary of En-
ergy within 3 months of November 15, 1990);
(C) does not generate electric energy sold
to any affiliate (as defined in section
T9b(a)(11)1! of title 15) of the facility’s owner
or operator unless the owner or operator of
the facility demonstrates that it cannot ob-
tain allowances from the affiliate; and
(D) is a new unit required to hold allow-
ances under this subchapter.
(3) The term ‘‘required allowances’ means
the allowances required to operate such unit
for so much of the unit’s useful life as occurs
after January 1, 2000.
(b) Special reserve of allowances

Within 36 months after November 15, 1990, the
Administrator shall promulgate regulations es-
tablishing a Special Allowance Reserve contain-

1See References in Text note below.
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ing allowances to be sold under this section. For
purposes of establishing the Special Allowance
Reserve, the Administrator shall withhold—

(1) 2.8 percent of the allocation of allowances
for each year from 1995 through 1999 inclusive;
and

(2) 2.8 percent of the basic Phase II allow-
ance allocation of allowances for each year be-
ginning in the year 2000

which would (but for this subsection) be issued
for each affected unit at an affected source. The
Administrator shall record such withholding for
purposes of transferring the proceeds of the al-
lowance sales under this subsection. The allow-
ances so withheld shall be deposited in the Re-
serve under this section.

(c) Direct sale at $1,500 per ton

(1) Subaccount for direct sales

In accordance with regulations under this
section, the Administrator shall establish a
Direct Sale Subaccount in the Special Allow-
ance Reserve established under this section.
The Direct Sale Subaccount shall contain al-
lowances in the amount of 50,000 tons per year
for each year beginning in the year 2000.

(2) Sales

Allowances in the subaccount shall be of-
fered for direct sale to any person at the times
and in the amounts specified in table 1 at a
price of $1,500 per allowance, adjusted by the
Consumer Price Index in the same manner as
provided in paragraph (3). Requests to pur-
chase allowances from the Direct Sale Sub-
account established under paragraph (1) shall
be approved in the order of receipt until no al-
lowances remain in such subaccount, except
that an opportunity to purchase such allow-
ances shall be provided to the independent
power producers referred to in this subsection
before such allowances are offered to any
other person. Each applicant shall be required
to pay 50 percent of the total purchase price of
the allowances within 6 months after the ap-
proval of the request to purchase. The remain-
der shall be paid on or before the transfer of
the allowances.

TABLE 1—NUMBER OF ALLOWANCES AVAILABLE FOR SALE
AT $1,500 PER TON

Spot Sale
Year of Sale (same Ads\;alréce
year)
1993-1999 .. s 25,000
2000 and after ........c....oeeenees 25,000 25,000

Allowances sold in the spot sale in any year are al-
lowances which may only be used in that year (unless’
banked for use in a later year). Allowances sold in the
advance sale in any year are allowances which may
only be used in the 7th year after the year in which
they are first offered for sale (unless banked for use in
a later year).

(3) Entitlement to written guarantee

Any independent power producer that sub-
mits an application to the Administrator es-
tablishing that such independent power pro-
ducer—

(A) proposes to construct a new independ-
ent power production facility for which al-
lowances are required under this subchapter;
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(B) will apply for financing to construct
such facility after January 1, 1990, and be-
fore the date of the first auction under this
section;

(C) has submitted to each owner or opera-
tor of an affected unit listed in table A (in
section 7651¢c of this title) a written offer to
purchase the required allowances for $750 per
ton; and

(D) has not received (within 180 days after
submitting offers to purchase under subpara-
graph (C)) an acceptance of the offer to pur-
chase the required allowances,

shall, within 30 days after submission of such
application, be entitled to receive the Admin-
istrator’s written guarantee (subject to the
eligibility requirements set forth in paragraph
(4)) that such required allowances will be made
available for purchase from the Direct Sale
Subaccount established under this subsection
and at a guaranteed price. The guaranteed
price at which such allowances shall be made
available for purchase shall be $1,500 per ton,
adjusted by the percentage, if any, by which
the Consumer Price Index (as determined
under section 7661a(b)(3)(B)(v) of this title) for
the year in which the allowance is purchased
exceeds the Consumer Price Index for the cal-
endar year 1990.

(4) Eligibility requirements

The guarantee issued by the Administrator
under paragraph (3) shall be subject to a dem-
onstration by the independent power producer,
satisfactory to the Administrator, that—

(A) the independent power producer has—

(i) made good faith efforts to purchase
the required allowances from the owners
or operators of affected units to which al-
lowances will be allocated, including ef-
forts to purchase at annual auctions under
this section, and from industrial sources
that have elected to become affected units
pursuant to section 7651i of this title; and

(ii) such bids and efforts were unsuccess-
ful in obtaining the required allowances;
and

(B) the independent power producer will
continue to make good faith efforts to pur-
chase the required allowances from the own-
ers or operators of affected units and from
industrial sources.

(5) Issuance of guaranteed allowances from Di-
rect Sale Subaccount under this section

From the allowances available in the Direct
Sale Subaccount established under this sub-
section, upon payment of the guaranteed
price, the Administrator shall issue to any
person exercising the right to purchase allow-
ances pursuant to a guarantee under this sub-
section the allowances covered by such guar-
antee. Persons to which guarantees under this
subsection have been issued shall have the op-
portunity to purchase allowances pursuant to
such guarantee from such subaccount before
the allowances in such reserve are offered for
sale to any other person.

(6) Proceeds

Notwithstanding section 3302 of title 31 or
any other provision of law, the Administrator
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shall require that the proceeds of any sale
under this subsection be transferred, within 90
days after the sale, without charge, on a pro
rata basis to the owners or operators of the af-
fected units from whom the allowances were
withheld under subsection (b) of this section
and that any unsold allowances be transferred
to the Subaccount for Auction Sales estab-
lished under subsection (d) of this section. No
proceeds of any sale under this subsection
shall be held by any officer or employee of the
United States or treated for any purpose as
revenue to the United States or to the Admin-
istrator.

(7) Termination of subaccount

If the Administrator determines that, during
any period of 2 consecutive calendar years,
less than 20 percent of the allowances avail-
able in the subaccount for direct sales estab-
lished under this subsection have been pur-
chased under this paragraph, the Adminis-
trator shall terminate the subaccount and
transfer such allowances to the Auction Sub-
account under subsection (d) of this section.

(d) Auction sales

(1) Subaccount for auctions

The Administrator shall establish an Auc-
tion Subaccount in the Special Reserve estab-
lished under this section. The Auction Sub-
account shall contain allowances to be sold at
auction under this section in the amount of
150,000 tons per year for each year from 1995
through 1999, inclusive and 250,000 tons per
year for each year beginning in the calendar
year 2000.

(2) Annual auctions

Commencing in 1993 and in each year there-
after, the Administrator shall conduct auc-
tions at which the allowances referred to in
paragraph (1) shall be offered for sale in ac-
cordance with regulations promulgated by the
Administrator, in consultation with the Sec-
retary of the Treasury, within 12 months of
November 15, 1990. The allowances referred to
in paragraph (1) shall be offered for sale at
auction in the amounts specified in table 2.
The auction shall be open to any person. A
person wishing to bid for such allowances shall
submit (by a date set by the Administrator) to
the Administrator (on a sealed bid schedule
provided by the Administrator) offers to pur-
chase specified numbers of allowances at spec-
ified prices. Such regulations shall specify
that the auctioned allowances shall be allo-
cated and sold on the basis of bid price, start-
ing with the highest-priced bid and continuing
until all allowances for sale at such auction
have been allocated. The regulations shall not
permit that a minimum price be set for the
purchase of withheld allowances. Allowances
purchased at the auction may be used for any
purpose and at any time after the auction,
subject to the provisions of this subchapter.
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TABLE 2—NUMBER OF ALLOWANCES AVAILABLE FOR tion in accordance with the requirements of
AUCTION this section. The transfer of allowances at
Spob such auction shall be recorded in accordance
Anoti Ad with the regulations promulgated by the Ad-
Year of Sale (‘ggn‘l‘;“ Au‘;%?cff ministrator under this subchapter.

year) (e) Changes in sales, auctions, and withholding
50,000% 100,000 Pursuant to rulemaking after public notice
50,000* 100,000 and comment the Administrator may at any
50,000% 100,000 time after the year 1998 (in the case of advance
150,000 100,000 sales or advance auctions) and 2005 (in the case
igg’%g igg'ggg of spot sales or spot auctions) decrease the num-
.............. 150:000 100:000 ber pf allowances withheld and sold under this

2000 and after 100,000 100,000 section.

Allowances sold in the spot sale in any year are al-
lowances which may only be used in that year (unless
banked for use in a later year), except as otherwise
noted. Allowances sold in the advance auction in any
year are allowances which may only be used in the 7th
year after the year in which they are first offered for
sale (unless banked for use in a later year).

*Available for use only in 1995 (unless banked for use
in a later year).

(3) Proceeds

(A) Notwithstanding section 3302 of title 31
or any other provision of law, within 90 days of
receipt, the Administrator shall transfer the
proceeds from the auction under this section,
on a pro rata basis, to the owners or operators
of the affected units at an affected source from
whom allowances were withheld under sub-
section (b) of this section. No funds trans-
ferred from a purchaser to a seller of allow-
ances under this paragraph shall be held by
any officer or employee of the United States
or treated for any purpose as revenue to the
United States or the Administrator.

(B) At the end of each year, any allowances
offered for sale but not sold at the auction
shall be returned without charge, on a pro rata
basis, to the owner or operator of the affected
units from whose allocation the allowances
were withheld.

(4) Additional auction participants

Any person holding allowances or to whom
allowances are allocated by the Administrator
may submit those allowances to the Adminis-
trator to be offered for sale at auction under
this subsection. The proceeds of any such sale
shall be transferred at the time of sale by the
purchaser to the person submitting such al-
lowances for sale. The holder of allowances of-
fered for sale under this paragraph may speci-
fy a minimum sale price. Any person may pur-
chase allowances offered for auction under
this paragraph. Such allowances shall be allo-
cated and sold to purchasers on the basis of
bid price after the auction under paragraph (2)
is complete. No funds transferred from a pur-
chaser to a seller of allowances under this
paragraph shall be held by any officer or em-
ployee of the United States or treated for any
purpose as revenue to the United States or the
Administrator.

(5) Recording by EPA

The Administrator shall record and publicly
report the nature, prices and results of each
auction under this subsection, including the
prices of successful bids, and shall record the
transfers of allowances as a result of each auc-

(f) Termination of auctions

The Administrator may terminate the with-
holding of allowances and the auction sales
under this section if the Administrator deter-
mines that, during any period of 3 consecutive
calendar years after 2002, less than 20 percent of
the allowances available in the auction sub-
account have been purchased. Pursuant to regu-
lations under this section, the Administrator
may by delegation or contract provide for the
conduct of sales or auctions under the Adminis-
trator’s supervision by other departments or
agencies of the United States Government or by
nongovernmental agencies, groups, or organiza-
tions.

(July 14, 1955, ch. 360, title IV, §416, as added
Pub. L. 101-549, title IV, §401, Nov. 15, 1990, 104
Stat. 2626.)

REFERENCES IN TEXT
Section 79b of title 15, referred to in subsec. (a)(2)(C),

was repealed by Pub. L. 109-58, title XII, §1263, Aug. 8,
2005, 119 Stat. 974. See section 16451(1) of this title.

SUBCHAPTER V—PERMITS
§ 7661. Definitions

As used in this subchapter—
(1) Affected source

The term ‘“‘affected source” shall have the
meaning given such term in subchapter IV-A
of this chapter.

(2) Major source

The term ‘‘major source” means any sta-
tionary source (or any group of stationary
sources located within a contiguous area and
under common control) that is either of the
following:

(A) A major source as defined in section

7412 of this title.

(B) A major stationary source as defined in
section 7602 of this title or part D of sub-
chapter I of this chapter.

(3) Schedule of compliance

The term ‘‘schedule of compliance’ means a
schedule of remedial measures, including an
enforceable sequence of actions or operations,
leading to compliance with an applicable im-
plementation plan, emission standard, emis-
sion limitation, or emission prohibition.

(4) Permitting authority

The term ‘“‘permitting authority” means the
Administrator or the air pollution control
agency authorized by the Administrator to
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Environmental Protection Agency

19.3 [Reserved]

19.4 Penalty adjustment and table.
AUTHORITY: Public Law 101-410, 28 U.S.C.

2461 note; Public Law 104-134, 31 U.S.C. 3701

note.

SOURCE: 73 FR 75345, Dec. 11, 2008, unless
otherwise noted.

§19.1 Applicability.

This part applies to each statutory
provision under the laws administered
by the Environmental Protection
Agency concerning the civil monetary
penalties which may be assessed in ei-
ther civil judicial or administrative
proceedings.

§19.2 Effective date.

The increased penalty amounts set
forth in the seventh and last column of
Table 1 to §19.4 apply to all violations
under the applicable statutes and regu-
lations which occur after December 6,
2013. The penalty amounts in the sixth
column of Table 1 to §19.4 apply to vio-

§19.4

lations under the applicable statutes
and regulations which occurred after
January 12, 2009, through December 6,
2013. The penalty amounts in the fifth
column of Table 1 to §19.4 apply to all
violations under the applicable stat-
utes and regulations which occurred
after March 15, 2004, through January
12, 2009. The penalty amounts in the
fourth column of Table 1 to §19.4 apply
to all violations under the applicable
statutes and regulations which oc-
curred after January 30, 1997, through
March 15, 2004.

[78 FR 66646, Nov. 6, 2013]
§19.3 [Reserved]

§19.4 Penalty adjustment and table.

The adjusted statutory penalty pro-
visions and their applicable amounts
are set out in Table 1. The last column
in the table provides the newly effec-
tive statutory civil penalty amounts.

219
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TABLE 1 OF SECTION 19.4—CIviL MONETARY PENALTY INFLATION ADJUSTMENTS

U.S. Code Citation

Environmental statute

Statutory penalties,

Penalties effective
after January 30,

Penalties effective
after March 15,

Penalties effective
after January 12,

Penalties effective
after

as enacted 1997 through 2004 through 2009 through
March 15, 2604 | January 12, 2009 | Decerber 6, 2013 | December 6, 2013
7 U.S.C. 136/(a)(1) ...... FEDERAL INSECTI- $5,000 $5,500 $6,500 $7,500 $7,500

7 U.S.C. 136/.(3)(2) ......
15 U.S.C. 2615(a)(1) ...

15 U.S.C. 2647(a) .
15 U.S.C. 2647(g) ........
31 U.S.C. 3802(a)(1) ....

31 U.8.C. 3802(a)(2) ...
33U.8.C. 1319(d) ........

33 U.S.C. 1319(g)(2)(A)
33 U.S.C. 1319(g)(2)(B)
33 U.S.C.
1321(b)(6)(B)(i).
33U.5.C.
1321(0)(6)(B)(ii).
33 U.S.C. 1321(
33 U.5.C. 1321(
33 U.S.C. 1321(
33 U.S.C. 1321(
33 U.S.C. 1414b(d)(1)"

b)(7)(A)
b)7)(B)
b)(7)(C)
b)(7)(D)

33 U.S.C. 1415(a) ........
33 U.8.C. 1901 note
(see 1409(a)(2)(A)).

33 U.S.C. 1901 note
(see 1409(a)(2)(B)).

CIDE, FUNGICIDE,
AND RODENTICIDE
ACT (FIFRA).

FIFRA oo

TOXIC SUBSTANCES
CONTROL ACT
(TSCA).

TSCA ..

TSCA

PROGRAM FRAUD
CIVIL REMEDIES
ACT (PFCRA).

PFCRA oooeereeeeereeeneenne

CLEAN WATER AC
(CWA).

MARINE PROTEC-
TION, RESEARCH,
AND SANCTUARIES
ACT (MPRSA).

MPRSA ..oovvovoveersoneinnes

CERTAIN ALASKAN
CRUISE SHIP OP-

ERATIONS (CACSO).

CACSO ..o

$500/$1,000
$25,000

$5,000
$5,000
$5,000

$5,000
$25,000

$10,000/$25,000
$10,000/$125,000
$10,000/$25,000

$10,000/$125,000

$25,000/$1,000
$25,000

$25,000
$100,000/$3,000
$600

$50,000/$125,000
$10,000/$25,000

$10,000/$125,000

$550/$1,000
$27,500

$5,500
$5,000
$5,500

$5,500
$27,500

$11,000/$27,500
$11,000/$137,500
$11,000/$27,500

$11,000/$137,500

$27,500/$1,100
$27,500
$27,500
$110,000/$3,300
$660

$55,000/$137,500
$10,000/$25,0002

$10,000/$125,000

$650/$1,100
$32,500

$6,500
$5,500
$6,500

$6,500
$32,500

$11,000/$32,500
$11,000/$157,500
$11,000/$32,500

$11,000/$157,500

$32,500/$1,100
$32,500

$32,500
$130,000/$4,300

$760 |

$65,000/$157,500
$10,000/$25,000

$10,000/$125,000

$750/$1,100
$37,500

$7,500
$7,500
$7,500

$7,500
$37,500

$16,000/$37,500
$16,000/$177,500
$16,000/$37,500

$16,000/$177,500

$37,500/$1,100
$37,500

$37,500
$140,000/$4,300
$860

$70,000/$177,500
$11,000/$27,500

$11,000/$137,500

$750/$1,100
$37,500

$7,500
$7,500
$7,500

$7,500
$37,500

$16,000/$37,500
$16,000/$187,500
$16,000/$37,500

$16,000/$187,500

$37,500/$2,100
$37,500

$37,500
$150,000/$5,300
$860

$76,000/$187,500
$11,000/$27,500

$11,000/$147,500
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33 U.8.C. 1901 note
(see 1409(b}(1)).
42 U.S.C. 300g-3(b) ....

42 U.8.C. 300g~
3(g)(3)(A).

42 U.S.C. 300g-
3(g)(3)(B).

42 U.S.C. 300g-

[
(@]

2
g
&
)

. 300h-3
300i(0) ...v.....
. 300i-1(C) ......

C Ccccccc

v boBbPG
OO0 000000

. 300j(€)(2) .....
42 U.8.C. 300j~4(C) ......
42 U.5.C. 300j-6(b)(2)

42 U.S.C. 300j-23(d) ...
42 U.S.C. 4852d(b)(5) ..

42 U.S.C. 4910(a)(2) ...

42 U.S.C. 6928(a)(3) ...

. 6991e(a)(3) ..
. 6991e(d)(1) ..
42 U.S.C. 6991e(d)(2) ..
42 U.S.C. 7413(b) ........
42 U.S.C. 7413(d}1) ...
42 U.S.C. 7413(d){3) ...
42 U.S.C. 7524(a) ........

CACSO ..ot

SAFE DRINKING
WATER ACT
(SDWA).

SDWA ovooovereeeeereeron,

BASED PAINT HAZ-
ARD REDUCTION
ACT OF 1992.
NOISE CONTROL ACT
OF 1972.
RESOURCE CON-
SERVATION AND
RECOVERY ACT
(RCRA).
RCRA
RCRA .
RCRA .
RCRA .
RCRA .
ACRA .
RCRA .
RCRA
CLEAN AIR ACT (CAA)
CAA ...
CAA .
CAA ...

$25,000
$25,000

$25,000
$5,000/$25,000
$25,000

$25,000
$10,000/$125,000
$5,000/$125,000
$5,000/$10,000
$15,000
$20,000/$50,000

$2,500
$25,000
$25,000
$5,000/$50,000
$10,000

$10,000

$25,000

$25,000
$25,000
$25,000

$5,000

$5,000

$25,000
$10,000
$10,000
$25,000
$25,000/$200,000
$5,000
$2,500/$25,000

$25,000
$27,500

$27,500
$5,000/$25,000
$25,000

$27,500
$11,000/$137,500
$5,500/$137,500
$5,500/$11,000
$15,000
$22,000/$55,0003

$2,750

$27,500
$25,000
$5,500/$55,000
$11,000

$11,000

$27,500

$27,500
$27,500
$27,500

$5,500

$5,500

$27,500
$11,000
$11,000
$27,500
$27,500/$220,000
$5,500
$2,750/$27,500

$25,000
$32,500

$32,500
$6,000/$27,500
$27,500

$32,500
$11,000/$157,500
$6,500/$157,500
$6,500/$11,000
$16,500
$100,000/
$1,000,000
$2,750

$32,500

$27,500
$6,500/$65,000
$11,000

$11,000
$32,500

$32,500
$32,500
$32,500

$6,500

$6,500
$32,500
$11,000
$11,000
$32,500
$32,500/$270,000
$6,500
$2,750/$32,500

$27,500

$37,500

$37,500
$7,000/$32,500
$32,500

$37,500
$16,000/$177,500
$7,500/$177,500
$7,500/$16,000
$16,500
$110,000/
$1,100,000
$3,750

$37,500

$32,500
$7,500/$70,000
$16,000

$16,000

$37,500

$37,500
$37,500
$37,500

$7,500

$7,500

$37,500
$16,000
$16,000
$37,500
$37,500/$295,000
$7,500
$3,750/$37,500

$27,500

$37,500

$37,500
$7,000/$32,500
$32,500

$37,500
$16,000/$187,500
$7,500/$187,500
$7,500/$16,000
$21,500
$120,000/
$1,150,000
$3,750

$37,500

$32,500
$7,500/$75,000
$16,000

$16,000

$37,500

$37,500
$37,500
$37,500

$7,500

$7,500

$37,500
$16,000
$16,000
$37,500
$37,500/$320,000
$7,500
$3,750/$37,500
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TABLE 1 OF SECTION 19.4—CIviL MONETARY PENALTY INFLATION ADJUSTMENTS—Continued

U.S. Code Citation

Environmental statute

Statutory penalties,

Penaities effective
after January 30,

Penalties effective
after March 15,

Penalties effective
after January 12,

Penalties effective

n 1997 through 2004 through thr after
as enacted March 15, 2004 Jan?l(;ry 15 500 | Desomber 2?92313 December 6, 2013

42 U.S.C. 7524(c)(1) ... | CAA ... $200,000 $220,000 $270,000 $295,000 $320,000
42 U.S.C. 7545(d)(1) ... | CAA ... $25,000 $27,500 $32,500 $37,500 $37,500
42 U.S.C. 9604(e)(5)(B)- | COMPREHENSIVE $25,000 $27,500 $32,500 $37,500 $37,500

ENVIRONMENTAL

RESPONSE, COM-

PENSATION, AND

LIABILITY ACT

(CERCLA).
42 U.S.C. 9606(b)(1) ... | CERCLA . $25,000 $27,500 $32,500 $37,500 $37,500
42 U.S.C. 9609(a) CERCLA . $25,000 $27,500 $32,500 $37,500 $37,500
42 U.S.C. 9609(b) ........ | CERCLA $25,000/$75,000 | $27,500/$82,500 |  $32,500/$97,500 | $37,500/$107,500 | $37,500/$117,500
42 U.S.C. 9609(c) . CERCLA ... $25,000/$75,000 |  $27,500/382,500 |  $32,500/$97,500 | $37,500/$107,500 | $37,500/$117,500
42 U.S.C. 11045(a) ... EMERGENCY PLAN- $25,000 $27,500 $32,500 $37,500 $37,500

NING AND COMMU-

NITY RIGHT-TO-

KNOW ACT

(EPCRA).
42US8C. EPCRA weooeorreeereen $25,000 $27,500 $32,500 $37,500 $37,500

11045(0)(1)(A) *.

42 U.S.C. 11045(b)(2) .. | EPCRA ... $25,000/$75,000 | $27,500/$82,500 |  $32,500/$97,500 | $37,500/$107,500 |  $37,500/$117,500
42 U.S.C. 11045(b)(3) .. | EPCRA ... $25,000/$75,000 | $27,500/$82,500 |  $32,500/$97,500 | $37,500/$107,500 | $37,500/$117,500
42 U.S.C. 11045(c)(1) .. | EPCRA ... $25,000 $27,500 $32,500 $37,500 $37,500
42 U.S.C. 11045(c)(2) .. | EPCRA ... $10,000 $11,000 $11,000 $16,000 $16,000
42 U.S.C. 11045(d)(1) .. | EPCRA .. $25,000 $27,500 $32,500 $37,500 $37,500
42 U.S.C. 14304(a)(1) .. | MERCURY-CON- $10,000 $10,000 $11,000 $16,000 $16,000

TAINING AND RE-

CHARGEABLE BAT-

TERY MANAGE-

MENT ACT (BAT-

TERY ACT). :
42 U.S.C. 14304(g) ... BATTERY ACT ... $10,000 $10,000 $11,000 $16,000 $16,000

1 Note that 33 U.S.C. 1414b (d}(1)(B) contains additional penalty escalation provisions that must be applied to the penalty amounts set forth in this Table. The
amounts set forth in this Table reflect an inflation adjustment to the calendar year 1992 penalty amount expressed in section 104B(d)(1)(A), which is used to cal-
culate the applicable penalty amount under MPRSA section 104B(d)(1)}(B) for violations that occur in any subsequent calendar year.

2CACSO was passed on December 21, 2000 as part of Title XIV of the Consolidated Appropriations Act of 2001, Pub. L. 106-554, 33 U.S.C. 1901 note.
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3The original statutory penaity amounts of $20,000 and $50,000 under section 1432(c) of the SDWA, 42 U.S.C. 300i~1(c), were subsequently increased by
Congress pursuant to section 403 of the Public Health Security and Bioterrorism Preparedness and Response Act of 2002, Public Law No. 107-188 (June 12,
2002), to §100,000 and $1,000,000, respectively. EPA did not adjust these new penalty amounts in its 2004 Civil Monetary Penalty inflation Adjustment Rule
(“2004 Rule”), 69 FR 7121 (February 13, 2004}, because they had gone into effect less than two years prior to the 2004 Rule.

4 Consistent with how the EPA’s other penalty authorities are displayed under Part 19.4, this Table now delineates, on a subpart-by-subpart basis, the penalty
authorities enumerated under section 325(b) of EPCRA, 42 U.S.C. 11045(b} (i.e., 42 U.S.C. 11045(b)}(1)(A), (b}(2), and (b}(3})).

{78 FR 66647, Nov. 6, 2013]
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establishing the magnitude of the basic
design parameter(s) specified in para-
graphs (h)(2)(i) and (ii) of this section.

(v) If design information is not avail-
able for a process unit, then the owner
or operator shall determine the process
unit’s basic design parameter(s) using
the maximum value achieved by the
process unit in the five-year period im-
mediately preceding the planned activ-
ity.

(vi) Efficiency of a process unit is not
a basic design parameter.

(3) The replacement activity shall
not cause the process unit to exceed
any emission limitation, or operational
limitation that has the effect of con-
straining emissions, that applies to the
process unit and that is legally en-
forceable.

[51 FR 40669, Nov. 7, 1986]

EDITORIAL NOTE: For FEDERAL REGISTER cCi-
tations affecting §51.165, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

EFFECTIVE DATE NOTE: At 76 FR 17552, Mar.
30, 2011, §51.165, paragraphs (a)I)(vX(G) and
(VAXVIXC) (3) are stayed indefinitely.

§51.166 Prevention of significant dete-
rioration of air quality.

(a)(1) Plan requirements. In accordance
with the policy of section 101(b)(1) of
the Act and the purposes of section 160
of the Act, each applicable State Im-
plementation Plan and each applicable
Tribal Implementation Plan shall con-
tain emission limitations and such
other measures as may be necessary to
prevent significant deterioration of air
guality.

(2) Plan revisions. If a State Imple-
mentation Plan revision would result
in increased air guality deterioration
over any baseline concentration, the
plan revision shall include a dem-
onstration that it will not cause or
contribute to a violation of the appli-
cable increment(s). If a plan revision
proposing less restrictive requirements
was submitted after August 7, 1977 but
on or before any applicable baseline
date and was pending action by the Ad-
ministrator on that date, no such dem-
onstration is necessary with respect to
the area for which a baseline date
would be established before final action
is taken on the plan revision. Instead,
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the assessment described in paragraph
(a)(4) of this section, shall review the
expected impact to the applicable in-
crement(s).

(3) Required plan revision. If the State
or the Administrator determines that a
plan is substantially inadequate to pre-
vent significant deterioration or that
an applicable increment is being vio-
lated, the plan shall be revised to cor-
rect the inadequacy or the violation.
The plan shall be revised within 60 days
of such a finding by a State or within
60 days following notification by the
Administrator, or by such later date as
prescribed by the Administrator after
consultation with the State.

(4) Plan assessment. The State shall
review the adequacy of a plan on a
periodic basis and within 60 days of
such time as information becomes
available that an applicable increment
is being violated.

(5) Public participation. Any State ac-
tion taken under this paragraph shall
be subject to the opportunity for public
hearing in accordance with procedures
equivalent to those established in
§51.102.

(6) Amendments. (i) Any State re-
quired to revise its implementation
plan by reason of an amendment to
this section, with the exception of
amendments to add new maximum al-
lowable increases or other measures
pursuant to section 166(a) of the Act,
shall adopt and submit such plan revi-
sion to the Administrator for approval
no later than 3 years after such amend-
ment is published in the FEDERAL REG-
ISTER. With regard to a revision to an
implementation plan by reason of an
amendment to paragraph (c) of this
section to add maximum allowable in-
creases or other measures, the State
shall submit such plan revision to the
Administrator for approval within 21
months after such amendment is pub-
lished in the FEDERAL REGISTER.

(ii) Any revision to an implementa-
tion plan that would amend the provi-
sions for the prevention of significant
air guality deterioration in the plan
shall specify when and as to what
sources and modifications the revision
is to take effect.

(iii) Any revision to an implementa-
tion plan that an amendment to this
section required shall take effect no
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later than the date of its approval and
may operate prospectively.

('7) Applicability. Each plan shall con-
tain procedures that incorporate the
requirements in paragraphs (aX7)@d)
through (vi) of this section.

(i) The requirements of this section
apply to the construction of any new
major stationary source (as defined in
paragraph (b)(1) of this section) or any
project at an existing major stationary
source in an area designated as attain-
ment or unclassifiable under sections
107(AX(1)(A)Xi1) or (iii) of the Act.

(ii) The requirements of paragraphs
(3) through (r) of this section apply to
the construction of any new major sta-
tionary source or the major modifica-
tion of any existing major stationary
source, except as this section otherwise
provides.

(iil) No new major stationary source
or major modification to which the re-
quirements of paragraphs (j) through
(r)5) of this section apply shall begin
actual construction without a permit
that states that the major stationary
source or major modification will meet
those requirements.

(iv) Each plan shall use the specific
provisions of paragraphs (a)(7)(iv)(a)
through (f) of this section. Deviations
from these provisions will be approved
only if the State specifically dem-
onstrates that the submitted provi-
sions are more stringent than or at
least as stringent in all respects as the
corresponding provisions in paragraphs
(a)(M(ivi(a) through (f) of this section.

(a) Except as otherwise provided in
paragraphs (a)(7)v) and (vi) of this sec-
tion, and consistent with the definition
of major modification contained in
paragraph (b)(2) of this section, a
project is a major modification for a
regulated NSR pollutant if it causes
two types of emissions increases—a sig-
nificant emissions increase (as defined
in paragraph (b)(39) of this section),
and a significant net emissions in-
crease (as defined in paragraphs (b)(3)
and (b)(23) of this section). The project
is not a major modification if it does
not cause a significant emissions in-
crease. If the project causes a signifi-
cant emissions increase, then the
project is a major modification only if
it also results in a significant net emis-
sions increase.

Filed: 02/27/2015 Page: 155
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(b) The procedure for calculating (be-
fore beginning actual construction)
whether a significant emissions in-
crease (i.e., the first step of the proc-
ess) will occur depends upon the type of
emissions units being modified, accord-
ing to paragraphs (a)(7)(iv)(c) through
(f) of this section. The procedure for
calculating (before beginning actual
construction) whether a significant net
emissions increase will occur at the
major stationary source (i.e., the sec-
ond step of the process) is contained in
the definition in paragraph (b)@3) of
this section. Regardless of any such
preconstruction projections, a major
modification results if the project
causes a significant emissions increase
and a significant net emissions in-
crease.

(¢) Actual-to-projected-actual applica-
bility test for projects that only involve
existing emissions units. A significant
emissions increase of a regulated NSR
pollutant is projected to occur if the
sum of the difference between the pro-
jected actual emissions (as defined in
paragraph (b)(40) of this section) and
the baseline actual emissions (as de-
fined in paragraphs (b)(47)(i) and (ii) of
this section) for each existing emis-
sions unit, equals or exceeds the sig-
nificant amount for that pollutant (as
defined in paragraph (b)(23) of this sec-
tion).

(d) Actual-to-potential test for projects
that only involve construction of a new
emissions unit(s). A significant emis-
sions increase of a regulated NSR pol-
lutant is projected to occur if the sum
of the difference between the potential
to emit (as defined in paragraph (b)(4)
of this section) from each new emis-
sions unit following completion of the
project and the baseline actual emis-
sions (as defined in paragraph
(b)(47)(i1i) of this section) of these units
before the project equals or exceeds the
significant amount for that pollutant
(as defined in paragraph (b)(23) of this
section).

(e) [Reserved]

(f)y Hybrid test for projects that involve
multiple types of emissions units. A sig-
nificant emissions increase of a regu-
lated NSR pollutant is projected to
occur if the sum of the emissions in-
creases for each emissions unit, using
the method specified in paragraphs
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(aXT)iv)(c) through (d) of this section
as applicable with respect to each
emissions unit, for each type of emis-
sions unit equals or exceeds the signifi-
cant amount for that pollutant (as de-
fined in paragraph (b)(23) of this sec-
tion).

(v) The plan shall require that for
any major stationary source for a PAL
for a regulated NSR pollutant, the
major stationary source shall comply
with requirements under paragraph (w)
of this section.

(b) Definitions. All State plans shall
use the following definitions for the
purposes of this section. Deviations
from the following wording will be ap-
proved only if the State specifically
demonstrates that the submitted defi-
nition is more stringent, or at least as
stringent, in all respects as the cor-
responding definitions below:

(1)) Major stationary source means:

(@) Any of the following stationary
sources of air pollutants which emits,
or has the potential to emit, 100 tons
per year or more of any regulated NSR
pollutant: Fossil fuel-fired steam elec-
tric plants of more than 250 million
British thermal units per hour heat
input, coal cleaning plants (with ther-
mal dryers), kraft pulp mills, portland
cement plants, primary zinc smelters,
iron and steel mill plants, primary alu-
minum ore reduction plants (with ther-
mal dryers), primary copper smelters,
municipal incinerators capable of
charging more than 250 tons of refuse
per day, hydrofluoric, sulfuric, and ni-
tric acid plants; petroleum refineries,
lime plants, phosphate rock processing
plants, coke oven batteries, sulfur re-
covery plants, carbon black plants (fur-
nace process), primary lead smelters,
fuel conversion plants, sintering
plants, secondary metal production
plants, chemical process plants (which
does not include ethanol production fa-
cilities that produce ethanol by nat-
ural fermentation included in NAICS
codes 325193 or 312140), fossil-fuel boil-
ers (or combinations thereof) totaling
more than 250 million British thermal
units per hour heat input, petroleum
storage and transfer units with a total
storage capacity exceeding 300,000 bar-
rels, taconite ore processing plants,
glass fiber processing plants, and char-
coal production plants;
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(b) Notwithstanding the stationary
source size specified in paragraph
(b)(1)({i)(a) of this section, any sta-
tionary source which emits, or has the
potential to emit, 250 tons per year or
more of a regulated NSR pollutant; or

(¢) Any physical change that would
occur at a stationary source not other-
wise qualifying under paragraph (b)(1)
of this section, as a major stationary
source if the change would constitute a
major stationary source by itself.

(ii) A major source that is major for
volatile organic compounds or NOx
shall be considered major for ozone.

(iii) The fugitive emissions of a sta-
tionary source shall not be included in
determining for any of the purposes of
this section whether it is a major sta-
tionary source, unless the source be-
longs to one of the following categories
of stationary sources:

(a) Coal cleaning plants (with ther-
mal dryers);

(b) Kraft pulp mills;

(¢) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

(N Primary aluminum ore reduction
plants;

(9) Primary copper smelters;

(h) Municipal incinerators capable of
charging more than.250 tons of refuse
per day;

(1) Hydrofluoric, sulfuric, or nitric
acid plants;

() Petroleum refineries;

(k) Lime plants;

(1) Phosphate rock processing plants;

{m) Coke oven batteries;

(n) Sulfur recovery plants;

(0) Carbon black plants
process);

(p) Primary lead smelters;

(@) Fuel conversion plants;

(r) Sintering plants;

(s) Secondary metal
plants;

(t) Chemical process plants—The
term chemical processing plant shall
not include ethanol production facili-
ties that produce ethanol by natural
fermentation included in NAICS codes
325193 or 312140;

(u) Fossil-fuel boilers (or combina-
tion thereof) totaling more than 250
million British thermal units per hour
heat input;

(furnace

production
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(v) Petroleum storage and transfer
units with a total storage capacity ex-
ceeding 300,000 barrels;

(w) Taconite ore processing plants;

(x) Glass fiber processing plants;

(y) Charcoal production plants;

(2) Fossil fuel-fired steam electric
plants of more that 250 million British
thermal units per hour heat input;

(aa) Any other stationary source cat-
egory which, as of August 7, 1980, is
being regulated under section 111 or 112
of the Act.

(2)1) Major modification means any
physical change in or change in the
method of operation of a major sta-
tionary source that would result in: a
significant emissions increase (as de-
fined in paragraph (b)(39) of this sec-
tion) of a regulated NSR pollutant (as
defined in paragraph (b)(49) of this sec-
tion); and a significant net emissions
increase of that pollutant from the
major stationary source.

(ii) Any significant emissions in-
crease (as defined at paragraph (b)(39)
of this section) from any emissions
units or net emissions increase (as de-
fined in paragraph (b)3) of this sec-
tion) at a major stationary source that
is significant for volatile organic com-
pounds or NOx shall be considered sig-
nificant for ozone.

(iii) A physical change or change in
the method of operation shall not in-
clude:

(a) Routine maintenance, repair and
replacement. Routine maintenance, re-
pair and replacement shall include, but
not be limited to, any activity(s) that
meets the requirements of the equip-
ment replacement provisions contained
in paragraph (y) of this section;

NOTE TO PARAGRAPH (b)2)(iii}a): On De-
cember 24, 2003, the second sentence of this
paragraph (b)(2)(iii)(a) is stayed indefinitely
by court order. The stayed provisions will
become effective immediately if the court
terminates the stay. At that time, EPA will
publish a document in the FEDERAL REG-
ISTER advising the public of the termination
of the stay.

(b) Use of an alternative fuel or raw
material by reason of any order under
section 2 (a) and (b) of the Energy Sup-
ply and Environmental Coordination
Act of 1974 (or any superseding legisla-
tion) or by reason of a natural gas cur-

40 CFR Ch. | (7-1-14 Edition)

tailment plan pursuant to the Federal
Power Act; .

(¢) Use of an alternative fuel by rea-
son of an order or rule under section
125 of the Act;

(d) Use of an alternative fuel at a
steam generating unit to the extent
that the fuel is generated from munic-
ipal solid waste;

(e) Use of an alternative fuel or raw
material by a stationary source which:

(1) The source was capable of accom-
modating before January 6, 1975, unless
such change would be prohibited under
any federally enforceable permit condi-
tion which was established after Janu-
ary 6, 1975 pursuant to 40 CFR 52.21 or
under regulations approved pursuant to
40 CFR subpart I or §51.166; or

(2) The source is approved to use
under any permit issued under 40 CFR
52.21 or under regulations approved
pursuant to 40 CFR 51.166;

() An increase in the hours of oper-
ation or in the production rate, unless
such change would be prohibited under
any federally enforceable permit condi-
tion which was established after Janu-
ary 6, 1975, pursuant to 40 CFR 52.21 or
under regulations approved pursuant to
40 CFR subpart I or §51.166.

(9) Any change in ownership at a sta-
tionary source.

(h) [Reserved]

(i) The installation, operation, ces-
sation, or removal of a temporary
clean coal technology demonstration
project, provided that the project com-
plies with:

(I) The State implementation plan
for the State in which the project is lo-
cated; and

(2) Other requirements necessary to
attain and maintain the national ambi-
ent air quality standards during the
project and after it is terminated.

(/) The installation or operation of a
permanent clean coal technology dem-
onstration project that constitutes
repowering, provided that the project
does not result in an increase in the po-
tential to emit of any regulated pollut-
ant emitted by the unit. This exemp-
tion shall apply on a pollutant-by-pol-
lutant basis.

(k) The reactivation of a very clean
coal-fired electric utility steam gener-
ating unit.
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(iv) This definition shall not apply
with respect to a particular regulated
NSR pollutant when the major sta-
tionary source is complying with the
requirements under paragraph (w) of
this section for a PAL for that pollut-
ant. Instead, the definition at para-
graph (w)(2)(viii) of this section shall
apply.

(v) Fugitive emissions shall not be
included in determining for any of the
purposes of this section whether a
physical change in or change in the
method of operation of a major sta-
tionary source is a major modification,
unless the source belongs to one of the
source categories listed in paragraph
(b)(1)(iii) of this section.

(3)(1) Net emissions increase means,
with respect to any regulated NSR pol-
lutant emitted by a major stationary
source, the amount by which the sum
of the following exceeds zero:

(a) The increase in emissions from a
particular physical change or change in
the method of operation at a sta-
tionary source as calculated pursuant
to paragraph (a)(7)(iv) of this section;
and

(b) Any other increases and decreases
in actual emissions at the major sta-
tionary source that are contempora-
neous with the particular change and
are otherwise creditable. Baseline ac-
tual emissions for calculating in-
creases and decreases under this para-
graph (b)(3)(1)(b) shall be determined as
provided in paragraph (b)47), except
that paragraphs (b)) (i)e) and
(b)(4T)(ii)(d) of this section shall not
apply.

(ii) An increase or decrease in actual
emissions is contemporaneous with the
increase from the particular change
only if it occurs within a reasonable
period (to be specified by the State) be-
fore the date that the increase from
the particular change occurs.

(iii) An increase or decrease in actual
emissions is creditable only if:

(a) It occurs within a reasonable pe-
riod (to be specified by the reviewing
authority); and

(b) The reviewing authority has not
relied on it in issuing a permit for the
source under regulations approved pur-
suant to this section, which permit is
in effect when the increase in actual
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emissions from the particular change
occurs; and

(¢) The increase or decrease in emis-
sions did not occur at a Clean Unit, ex-
cept as provided in paragraphs (t)(8)
and (u)(10) of this section.

(d) As it pertains to an increase or
decrease in fugitive emissions (to the
extent quantifiable), it occurs at an
emissions unit that is part of one of
the source categories listed in para-
graph (b)(1)(iii) of this section or it oc-
curs at an emission unit that is located
at a major stationary source that be-
longs to one of the listed source cat-
egories. Fugitive emission increases or
decreases are not included for those
emissions units located at a facility
whose primary activity is not rep-
resented by one of the source cat-
egories listed in paragraph (b)(1)(iii) of
this section and that are not, by them-
selves, part of a listed source category.

(iv) An increase or decrease in actual
emissions of sulfur dioxide, particulate
matter, or nitrogen oxides that occurs
before the applicable minor source
baseline date is creditable only if it is
required to be considered in calcu-
lating the amount of maximum allow-
able increases remaining available.

(v) An increase in actual emissions is
creditable only to the extent that the
new level of actual emissions exceeds
the old level.

(vi) A decrease in actual emissions is
creditable only to the extent that:

(a) The old level of actual emissions
or the old level of allowable emissions,
whichever is lower, exceeds the new
level of actual emissions;

(b) It is enforceable as a practical
matter at and after the time that ac-
tual construction on the particular
change begins;

(¢) It has approximately the same
qualitative significance for public
health and welfare as that attributed
to the increase from the particular
change; and

(vii) An increase that results from a
physical change at a source occurs
when the emissions unit on which con-
struction occurred becomes oper-
ational and begins to emit a particular
pollutant. Any replacement unit that
requires shakedown becomes oper-
ational only after a reasonable shake-
down period, not to exceed 180 days.
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(viii) Paragraph (b)(21)(ii) of this sec-
tion shall not apply for determining
creditable increases and decreases.

(4) Potential to emit means the max-
imum capacity of a stationary source
to emit a pollutant under its physical
and operational design. Any physical
or operational limitation on the capac-
ity of the source to emit a pollutant,
including air pollution control equip-
ment and restrictions on hours of oper-
ation or on the type or amount of ma-
terial combusted, stored, or processed,
shall be treated as part of its design if
the limitation or the effect it would
have on emissions is federally enforce-
able. Secondary emissions do not count
in determining the potential to emit of
a stationary source.

(5) Stationary source means any build-
ing, structure, facility, or installation
which emits or may emit a regulated
NSR pollutant.

(6) Building, structure, facility, or in-
stallation means all of the pollutant-
emitting activities which belong to the
same industrial grouping, are located
on one or more contiguous or adjacent
properties, and are under the control of
the same person (or persons under com-
mon control) except the activities of
any vessel. Pollutant-emitting activi-
ties shall be considered as part of the
same industrial grouping if they belong
to the same Major Group (i.e., which
have the same two-digit code) as de-
scribed in the Standard Industrial Clas-
sification Manual, 1972, as amended by
the 1977 Supplement (U.S. Government
Printing Office stock numbers 4101-0066
and 003-005-00176-0, respectively).

(7) Emissions unit means any part of a
stationary source that emits or would
have the potential to emit any regu-
lated NSR pollutant and includes an
electric utility steam generating unit
as defined in paragraph (b)(30) of this
section. For purposes of this section,
there are two types of emissions units
as described in paragraphs (b)(7)(i) and
(ii) of this section.

(i) A new emissions unit is any emis-
sions unit that is (or will be) newly
constructed and that has existed for
less than 2 years from the date such
emissions unit first operated.

(ii) An existing emissions unit is any
emissions unit that does not meet the
requirements in paragraph (b)}7){) of
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this section. A replacement unit, as de-
fined in paragraph (b)(32) of this sec-
tion, is an existing emissions unit.

(8) Construction means any physical
change or change in the method of op-
eration (including fabrication, erec-
tion, installation, demolition, or modi-
fication of an emissions unit) that
would result in a change in emissions.

(9) Commence as applied to construc-
tion of a major stationary source or
major modification means that the
owner or operator has all necessary
preconstruction approvals or permits
and either has:

(i) Begun, or caused to begin, a con-
tinuous program of actual on-site con-
struction of the source, to be com-
pleted within a reasonable time; or

(ii) Entered into binding agreements
or contractual obligations, which can-
not be cancelled or modified without
substantial loss to the owner or oper-
ator, to undertake a program of actual
construction of the source to be com-
pleted within a reasonable time.

(10) Necessary preconstruction approv-
als or permits means those permits or
approvals required under Federal air
quality control laws and regulations
and those air quality control laws and
regulations which are part of the appli-
cable State Implementation Plan.

(11) Begin actual construction means,
in general, initiation of physical on-
site construction activities on an emis-
sions unit which are of a permanent
nature. Such activities include, but are
not limited to, installation of building
supports and foundations, laying of un-
derground pipework, and construction
of permanent storage structures. With
respect to a change in method of oper-
ation this term refers to those on-site
activities, other than preparatory ac-
tivities, which mark the initiation of
the change.

(12) Best available control technology
means an emissions limitation (includ-
ing a visible emissions standard) based
on the maximum degree of reduction
for each a regulated NSR pollutant
which would be emitted from any pro-
posed major stationary source or major
modification which the reviewing au-
thority, on a case-by-case basis, taking
into account energy, environmental,
and economic impacts and other costs,
determines is achievable for such
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source or modification through appli-
cation of production processes or avail-
able methods, systems, and techniques,
including fuel cleaning or treatment or
innovative fuel combination tech-
niques for control of such pollutant. In
no event shall application of best avail-
able control technology result in emis-
sions of any pollutant which would ex-
ceed the emissions allowed by any ap-
plicable standard under 40 CFR parts 60
and 61. If the reviewing authority de-
termines that technological or eco-
nomic limitations on the application of
measurement methodology to a par-
ticular emissions unit would make the
imposition of an emissions standard in-
feasible, a design, equipment, work
practice, operational standard or com-
bination thereof, may be prescribed in-
stead to satisfy the requirement for the
application of best available control
technology. Such standard shall, to the
degree possible, set forth the emissions
reduction achievable by implementa-
tion of such design, equipment, work
practice or operation, and shall provide
for compliance by means which achieve
equivalent results.

(13)(i) Baseline concentration means
that ambient concentration level that
exists in the baseline area at the time
of the applicable minor source baseline
date. A baseline concentration is deter-
mined for each pollutant for which a
minor source baseline date is estab-
lished and shall include:

(a) The actual emissions, as defined
in paragraph (b)(21) of this section, rep-
resentative of sources in existence on
the applicable minor source baseline
date, except as provided in paragraph
(b)(13)(i1) of this section;

(b) The allowable emissions of major
stationary sources that commenced
construction before the major source
baseline date, but were not in oper-
ation by the applicable minor source
baseline date.

(ii) The following will not be included
in the baseline concentration and will
affect the applicable maximum allow-
able increase(s):

(a) Actual emissions, as defined in
paragraph (b)(21) of this section, from
any major stationary source on which
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(b) Actual emissions increases and
decreases, as defined in paragraph
(b)(21) of this section, at any sta-
tionary source occurring after the
minor source baseline date.

(14)(1) Major source baseline date
means:

(a) In the case of PM,, and sulfur di-
oxide, January 6, 1975;

(b) In the case of nitrogen dioxide,
February 8, 1988; and

(¢) In the case of PM,s October 20,
2010.

(ii) Minor source baseline date means
the earliest date after the trigger date
on which a major stationary source or
a major modification subject to 40 CFR
52.21 or to regulations approved pursu-
ant to 40 CFR 51.166 submits a complete
application under the relevant regula-
tions. The trigger date is:

(a) In the case of PM,, and sulfur di-
oxide, August 7, 1977;

(b) In the case of nitrogen dioxide,
February 8, 1988; and

(¢) In the case of PM»,s October 20,
2011.

(iii) The baseline date is established
for each pollutant for which incre-
ments or other equivalent measures
have been established if:

(a) The area in which the proposed
source or modification would construct
is designated as attainment or
unclassifiable under section
107(d)(1)(A)(i) or (iii) of the Act for the
pollutant on the date of its complete
application under 40 CFR 52.21 or under
regulations approved pursuant to 40
CFR 51.166; and

(b) In the case of a major stationary
source, the pollutant would be emitted
in significant amounts, or, in the case
of a major modification, there would be
a significant net emissions increase of
the pollutant.

(iv) Any minor source baseline date
established originally for the TSP in-
crements shall remain in effect and
shall apply for purposes of determining
the amount of available PM-10 incre-
ments, except that the reviewing au-
thority may rescind any such minor
source baseline date where it can be
shown, to the satisfaction of the re-
viewing authority, that the emissions

construction commenced after the increase from the major stationary
major source baseline date; and source, or the net emissions increase
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from the major modification, respon-
sible for triggering that date did not
result in a significant amount of PM-10
emissions.

(16)(1) Baseline area means any intra-
state area (and every part thereof) des-
ignated as attainment or unclassifiable
under section 107(d)(1)(A)(ii) or (iii) of
the Act in which the major source or
major modification establishing the
minor source baseline date would con-
struct or would have an air quality im-
pact for the pollutant for which the
baseline date is established, as follows:
Equal to or greater than 1 pug/m3 (an-
nual average) for SO, NO2, or PM,¢; or
equal or greater than 0.3 pg/m?® (annual
average) for PM;s.

(ii) Area redesignations under section
107(d)(1)(A)X1) or (iii) of the Act cannot
intersect or be smaller than the area of
impact of any major stationary source
or major modification which:

(@) Establishes a minor source base-
line date; or

(b) Is subject to 40 CFR 52.21 or under
regulations approved pursuant to 40
CFR 51.166, and would be constructed in
the same State as the State proposing
the redesignation.

(iii) Any baseline area established
originally for the TSP increments shall
remain in effect and shall apply for
purposes of determining the amount of
available PM-10 increments, except
that such baseline area shall not re-
main in effect if the permit authority
rescinds the corresponding minor
source baseline date in accordance with
paragraph (b)(14)(iv) of this section.

(16) Allowable emissions means the
emissions rate of a stationary source
calculated using the maximum rated
capacity of the source (unless the
source is subject to federally enforce-
able limits which restrict the operating
rate, or hours of operation, or both)
and the most stringent of the fol-
lowing:

(i) The applicable standards as set
forth in 40 CFR parts 60 and 61;

(ii) The applicable State Implementa-
tion Plan emissions limitation, includ-
ing those with a future compliance
date; or

(iii) The emissions rate specified as a
federally enforceable permit condition.

17y Federally enforceable means all
limitations and conditions which are
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enforceable by the Administrator, in-
cluding those requirements developed
pursuant to 40 CFR parts 60 and 61, re-
quirements within any applicable State
implementation plan, any permit re-
quirements established pursuant to 40
CFR 52.21 or under regulations ap-
proved pursuant to 40 CFR part 51, sub-
part I, including operating permits
issued under an EPA-approved program
that is incorporated into the State im-
plementation plan and expressly re-
quires adherence to any permit issued
under such program.

(18) Secondary emissions means emis-
sions which occur as a result of the
construction or operation of a major
stationary source or major modifica-
tion, but do not come from the major
stationary source or major modifica-
tion itself. For the purposes of this sec-
tion, secondary emissions must be spe-
cific, well defined, quantifiable, and
impact the same general areas the sta-
tionary source modification which
causes the secondary emissions. Sec-
ondary emissions include emissions
from any offsite support facility which
would not be constructed or increase
its emissions except as a result of the
construction or operation of the major
stationary source or major modifica-
tion. Secondary emissions do not in-
clude any emissions which come di-
rectly from a mobile source, such as
emissions from the tailpipe of a motor
vehicle, from a train, or from a vessel.

(19) Innovative control technology
means any system of air pollution con-
trol that has not been adequately dem-
onstrated in practice, but would have a
substantial likelihood of achieving
greater continuous emissions reduction
than any control system in current
practice or of achieving at least com-
parable reductions at lower cost in
terms of energy, economics, or nonair
quality environmental impacts.

(20) Fugitive emissions means those
emissions which could not reasonably
pass through a stack, chimney, vent, or
other functionally equivalent opening.

(21)(1) Actual emissions means the ac-
tual rate of emissions of a regulated
NSR pollutant from an emissions unit,
as determined in accordance with para-
graphs (b)(21)(ii1) through (iv) of this
section, except that this definition
shall not apply for calculating whether
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a significant emissions increase has oc-
curred, or for establishing a PAL under
paragraph (w) of this section. Instead,
paragraphs (b)(40) and (b)(47) of this
section shall apply for those purposes.

(ii) In general, actual emissions as of
a particular date shall equal the aver-
age rate, in tons per year, at which the
unit actually emitted the pollutant
during a consecutive 24-month period
which precedes the particular date and
which is representative of normal
source operation. The reviewing au-
thority shall allow the use of a dif-
ferent time period upon a determina-
tion that it is more representative of
normal source operation. Actual emis-
sions shall be calculated using the
unit’s actual operating hours, produc-
tion rates, and types of materials proc-
essed, stored, or combusted during the
selected time period.

(iii) The reviewing authority may
presume that source-specific allowable
emissions for the unit are equivalent to
the actual emissions of the unit.

(iv) For any emissions unit that has
not begun normal operations on the
particular date, actual emissions shall
equal the potential to emit of the unit
on that date.

(22) Complete means, in reference to
an application for a permit, that the
application contains all the informa-
tion necessary for processing the appli-
cation. Designating an application
complete for purposes of permit proc-
essing does not preclude the reviewing
authority from requesting or accepting
any additional information.

(23)(i) Significant means, in reference
to a net emissions increase or the po-
tential of a source to emit any of the
following pollutants, a rate of emis-
sions that would equal or exceed any of
the following rates:

POLLUTANT AND EMISSIONS RATE

Carbon monoxide: 100 tons per year (tpy)

Nitrogen oxides: 40 tpy

Sulfur dioxide: 40 tpy

Particulate matter: 25 tpy of particulate
matter emissions. 15 tpy of PM,o emissions

PM,s: 10 tpy of direct PM, s emissions; 40 tpy
of sulfur dioxide emissions; 40 tpy of nitro-
gen oxide emissions unless demonstrated
not to be a PM,s precursor under para-
graph (b)(49) of this section

Ozone: 40 tpy of volatile organic compounds
or nitrogen oxides

Lead: 0.6 tpy
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Fluorides: 3 tpy

Sulfuric acid mist: 7 tpy

Hydrogen sulfide (H,S): 10 tpy

Total reduced sulfur (including H,S): 10 tpy

Reduced sulfur compounds (including H,S):
10 tpy

Municipal waste combustor organics (meas-
ured as total tetra-through octa-
chlorinated dibenzo-p-dioxins- and
dibenzofurans): 3.2 x 10--° megagrams per
year (3.5 x 10~¢ tons per year)

Municipal waste combustor metals (meas-
ured as particulate matter): 14 megagrams
per year (15 tons per year)

Municipal waste combustor acid gases
(measured as sulfur dioxide and hydrogen
chloride): 36 megagrams per year (40 tons
per year)

Municipal solid waste landfill emissions
(measured as nonmethane organic com-
pounds): 45 megagrams per year (50 tons
per year)

(ii) Significant means, in reference to
a net emissions increase or the poten-
tial of a source to emit a regulated
NSR pollutant that paragraph (b)(23)(i)
of this section, does not list, any emis-
sions rate.

(iid) Notwithstanding paragraph
(b)(23)(i) of this section, significant
means any emissions rate or any net
emissions increase associated with a
major stationary source or major
modification, which would construct
within 10 kilometers of a Class I area,
and have an impact on such area equal
to or greater than 1 pg/ms3 (24-hour av-
erage).

(24) Federal Land Manager means,
with respect to any lands in the United
States, the Secretary of the depart-
ment with authority over such lands.

(25) High terrain means any area hav-
ing an elevation 900 feet or more above
the base of the stack of a source.

(26) Low terrain means any area other
than high terrain.

(27) Indian Reservation means any fed-
erally recognized reservation estab-
lished by Treaty, Agreement, Execu-
tive Order, or Act of Congress.

(28) Indian Governing Body means the
governing body of any tribe, band, or
group of Indians subject to the jurisdic-
tion of the United States and recog-
nized by the United States as pos-
sessing power of self-government.

(29) Volatile organic compounds (VOC)
is as defined in §51.100(s) of this part.
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(30) Electric wutility steam generating
unit means any steam electric gener-
ating unit that is constructed for the
purpose of supplying more than one-
third of its potential electric output
capacity and more than 25 MW elec-
trical output to any utility power dis-
tribution system for sale. Any steam
supplied to a steam distribution sys-
tem for the purpose of providing steam
to a steam-electric generator that
would produce electrical energy for
sale is also considered in determining
the electrical energy output capacity
of the affected facility.

(31) [Reserved]

(32) Replacement unit means an emis-
sions unit for which all the criteria
listed in paragraphs (b)(32)(i) through
(iv) of this section are met. No cred-
itable emission reductions shall be gen-
erated from shutting down the existing
emissions unit that is replaced.

(i) The emissions unit is a recon-
structed unit within the meaning of
§60.15(b)(1) of this chapter, or the emis-
sions unit completely takes the place
of an existing emissions unit.

(ii) The emissions unit is identical to
or functionally equivalent to the re-
placed emissions unit.

(iii) The replacement does not change
the basic design parameter(s) (as dis-
cussed in paragraph (y)(2) of this sec-
tion) of the process unit.

(iv) The replaced emissions unit is
permanently removed from the major
stationary source, otherwise perma-
nently disabled, or permanently barred
from operation by a permit that is en-
forceable as a practical matter. If the
replaced emissions unit is brought
back into operation, it shall constitute
a new emissions unit.

(33) Clean coal technology means any
technology, including technologies ap-
plied at the precombustion, combus-
tion, or post combustion stage, at a
new or existing facility which will
achieve significant reductions in air
emissions of sulfur dioxide or oxides of
nitrogen associated with the utiliza-
tion of coal in the generation of elec-
tricity, or process steam which was not
in widespread use as of November 15,
1990.

(34) Clean coal technology demonstra-
tion project means a project using funds
appropriated under the heading ‘‘De-
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partment of Energy—Clean Coal Tech-
nology”, up to a total amount of
$2,500,000,000 for commercial dem-
onstration of clean coal technology, or
similar projects funded through appro-
priations for the Environmental Pro-
tection Agency. The Federal contribu-
tion for a qualifying project shall be at
least 20 percent of the total cost of the
demonstration project.

(36) Temporary clean coal technology
demonstration project means a clean
coal technology demonstration project
that is operated for a period of 5 years
or less, and which complies with the
State implementation plan for the
State in which the project is located
and other requirements necessary to
attain and maintain the national ambi-
ent air quality standards during and
after the project is terminated.

(36)(1) Repowering means replacement
of an existing coal-fired boiler with one
of the following clean coal tech-
nologies: atmospheric or pressurized
fluidized bed combustion, integrated
gasification combined cycle, magneto-
hydrodynamics, direct and indirect
coal-fired turbines, integrated gasifi-
cation fuel cells, or as determined by
the Administrator, in consultation
with the Secretary of Energy, a deriva-
tive of one or more of these tech-
nologies, and any other technology ca-
pable of controlling multiple combus-
tion emissions simultaneously with im-
proved boiler or generation efficiency
and with significantly greater waste
reduction relative to the performance
of technology in widespread commer-
cial use as of November 15, 1990.

(ii) Repowering shall also include any
oil and/or gas-fired unit which has been
awarded clean coal technology dem-
onstration funding as of January 1,
1991, by the Department of Energy.

(iii) The reviewing authority shall
give expedited consideration to permit
applications for any source that satis-
fies the requirements of this subsection
and is granted an extension under sec-
tion 409 of the Clean Air Act.

(37) Reactivation of a very clean coal-
fired electric utility steam generating unit
means any physical change or change
in the method of operation associated
with the commencement of commercial
operations by a coal-fired utility unit
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after a period of discontinued operation
where the unit:

(i) Has not been in operation for the
two-year period prior to the enactment
of the Clean Air Act Amendments of
1990, and the emissions from such unit
continue to be carried in the permit-
ting authority’s emissions inventory at
the time of enactment;

(ii) Was equipped prior to shutdown
with a continuous system of emissions
control that achieves a removal effi-
ciency for sulfur dioxide of no less than
85 percent and a removal efficiency for
particulates of no less than 98 percent;

(iii) Is equipped with low-NOx burn-
ers prior to.the time of commencement
of operations following reactivation;
and

(iv) Is otherwise in compliance with
the requirements of the Clean Air Act.

(38) Pollution prevention means any
activity that through process changes,
product reformulation or redesign, or
substitution of less polluting raw ma-
terials, eliminates or reduces the re-
lease of air pollutants (including fugi-
tive emissions) and other pollutants to
the environment prior to recycling,
treatment, or disposal; it does not
mean recycling (other than certain
“in-process recycling” practices), en-
ergy recovery, treatment, or disposal.

(39) Significant emissions increase
means, for a regulated NSR pollutant,
an increase in emissions that is signifi-
cant (as defined in paragraph (b)(23) of
this section) for that pollutant.

(40)(1) Projected actual emissions means
the maximum annual rate, in tons per
year, at which an existing emissions
unit is projected to emit a regulated
NSR pollutant in any one of the 5 years
(12-month period) following the date
the unit resumes regular operation
after the project, or in any one of the
10 years following that date, if the
project involves increasing the emis-
sions unit’s design capacity or its po-
tential to emit that regulated NSR pol-
lutant, and full utilization of the unit
would result in a significant emissions
increase, or a significant net emissions
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operator of the major stationary
source:

(a) Shall consider all relevant infor-
mation, including but not limited to,
historical operational data, the com-
pany’s own representations, the com-
pany’s expected business activity and
the company’s highest projections of
business activity, the company’s filings
with the State or Federal regulatory
authorities, and compliance plans
under the approved plan; and

(b) Shall include fugitive emissions
to the extent quantifiable, and emis-
sions associated with startups, shut-
downs, and malfunctions; and

(c) Shall exclude, in calculating any
increase in emissions that results from
the particular project, that portion of
the unit’s emissions following the
project that an existing unit could
have accommodated during the con-
secutive 24-month period used to estab-
lish the baseline actual emissions
under paragraph (b)(47) of this section
and that are also unrelated to the par-
ticular project, including any increased
utilization due to product demand
growth; or,

(d) In lieu of using the method set
out in paragraphs (b)}40)(ii)(a) through
(c) of this section, may elect to use the
emissions unit’s potential to emit, in
tons per year, as defined under para-
graph (b)(4) of this section.

(41) [Reserved]

(42) Prevention of Significant Deteriora-
tion Program (PSD) program means a
major source preconstruction permit
program that has been approved by the
Administrator and incorporated into
the plan to implement the require-
ments of this section, or the program
in §52.21 of this chapter. Any permit
issued under such a program is a major
NSR permit.

(43) Continuous emissions monitoring
system (CEMS) means all of the equip-
ment that may be required to meet the
data acquisition and availability re-
quirements of this section, to sample,
condition (if applicable), analyze, and
provide a record of emissions on a con-

increase at the major stationary tinuous basis.
source. (44) Predictive emissions monitoring sys-
(ii) In determining the projected ac- tem (PEMS) means all of the equipment
tual emissions under paragraph necessary to monitor process and con-
(b)(40)(i) of this section (before begin- trol device operational parameters (for
ning actual construction), the owner or example, control device secondary
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voltages and electric currents) and
other information (for example, gas
flow rate, 02 or CO2 concentrations),
and calculate and record the mass
emissions rate (for example, 1b/hr) on a
continuous basis.

(45) Continuous parameter monitoring
system (CPMS) means all of the equip-
ment necessary to meet the data acqui-
sition and availability requirements of
this section, to monitor process and
control device operational parameters
(for example, control device secondary
voltages and electric currents) and
other information (for example, gas
flow rate, 02 or CO2? concentrations),
and to record average operational pa-
rameter value(s) on a continuous basis.

(46) Continuous emissions rate moni-
toring system (CERMS) means the total
equipment required for the determina-
tion and recording of the pollutant
mass emissions rate (in terms of mass
per unit of time).

(47) Baseline actual emissions means
the rate of emissions, in tons per year,
of a regulated NSR pollutant, as deter-
mined in accordance with paragraphs
(0)(47)(A) through (iv) of this section.

(i) For any existing electric utility
steam generating unit, baseline actual
emissions means the average rate, in
tons per year, at which the unit actu-
ally emitted the pollutant during any
consecutive 24-month period selected
by the owner or operator within the 5-
year period immediately preceding
when the owner or operator begins ac-
tual construction of the project. The
reviewing authority shall allow the use
of a different time period upon a deter-
mination that it is more representative
of normal source operation.

(a) The average rate shall include fu-
gitive emissions to the extent quantifi-
able, and emissions associated with
startups, shutdowns, and malfunctions.

(b) The average rate shall be adjusted
downward to exclude any non-compli-
ant emissions that occurred while the
source was operating above an emis-
sion limitation that was legally en-
forceable during the consecutive 24-
month period.

(¢) For a regulated NSR pollutant,
when a project involves multiple emis-
sions units, only one consecutive 24-
month period must be used to deter-
mine the baseline actual emissions for
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the emissions units being changed. A
different consecutive 24-month period
can be used For each regulated NSR
pollutant.

(d) The average rate shall not be
based on any consecutive 24-month pe-
riod for which there is inadequate in-
formation for determining annual
emissions, in tons per year, and for ad-
justing this amount if required by
paragraph (b)Yd7)(IXD) of this section.

(ii) For an existing emissions unit
(other than an electric utility steam
generating unit), baseline actual emis-
sions means the average rate, in tons
per year, at which the emissions unit
actually emitted the pollutant during
any consecutive 24-month period se-
lected by the owner or operator within
the 10-year period immediately pre-
ceding either the date the owner or op-
erator begins actual construction of
the project, or the date a complete per-
mit application is received by the re-
viewing authority for a permit required
either under this section or under a
plan approved by the Administrator,
whichever is earlier, except that the 10-
year period shall not include any pe-
riod earlier than November 15, 1990.

(a) The average rate shall include fu-
gitive emissions to the extent quantifi-
able, and emissions associated with
startups, shutdowns, and malfunctions.

(b) The average rate shall be adjusted
downward to exclude any non-compli-
ant emissions that occurred while the
source was operating above an emis-
sion limitation that was legally en-
forceable during the consecutive 24-
month period.

(¢) The average rate shall be adjusted
downward to exclude any emissions
that would have exceeded an emission
limitation with which the major sta-
tionary source must currently comply,
had such major stationary source been
required to comply with such limita-
tions during the consecutive 24-month
period. However, if an emission limita-
tion is part of a maximum achievable
control technology standard that the
Administrator proposed or promul-
gated under part 63 of this chapter, the
baseline actual emissions need only be
adjusted if the State has taken credit
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for such emissions reductions in an at-
tainment demonstration or mainte-
nance plan consistent with the require-
ments of §51.165(a)(B)1iNG).

(d) For a regulated NSR pollutant,
when a project involves multiple emis-
sions units, only one consecutive 24-
month period must be used to deter-
mine the baseline actual emissions for
the emissions units being changed. A
different consecutive 24-month period
can be used For each regulated NSR
pollutant.

(e) The average rate shall not be
based on any consecutive 24-month pe-
riod for which there is inadequate in-
formation for determining annual
emissions, in tons per year, and for ad-
justing this amount if required by
paragraphs (b)(47)(ii)(b) and (¢) of this
section.

(iil) For a new emissions unit, the
baseline actual emissions for purposes
of determining the emissions increase
that will result from the initial con-
struction and operation of such unit
shall equal zero; and thereafter, for all
other purposes, shall equal the unit’s
potential to emit.

(iv) For a PAL for a stationary
source, the baseline actual emissions
shall be calculated for existing electric
utility steam generating units in ac-
cordance with the procedures con-
tained in paragraph (b)(47)(i) of this
section, for other existing emissions
units in accordance with the proce-
dures contained in paragraph (b)(47)(ii)
of this section, and for a new emissions
unit in accordance with the procedures
contained in paragraph (b)(47)({ii) of
this section.

(48) Subject to regulation means, for
any air pollutant, that the pollutant is
subject to either a provision in the
Clean Air Act, or a nationally-applica-
ble regulation codified by the Adminis-
trator in subchapter C of this chapter,
that reguires actual control of the
quantity of emissions of that pollut-
ant, and that such a control require-
ment has taken effect and is operative
to control, limit or restrict the guan-
tity of emissions of that pollutant re-
leased from the regulated activity. Ex-
cept that:

(i) Greenhouse gases (GHGs), the air
pollutant defined in §86.1818-12(a) of
this chapter as the aggregate group of
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six greenhouse gases: Carbon dioxide,
nitrous oxide, methane,
hydrofluorocarbons, perfluorocarbons,
and sulfur hexafluoride, shall not be
subject to regulation except as pro-
vided in paragraphs (b)(48)(iv) through
(v) of this section.

(ii) For purposes of paragraphs
(b)(48)(iii) through (v) of this section,
the term tpy CO, equivalent emissions
(CO2e) shall represent an amount of
GHGs emitted, and shall be computed
as follows:

(a) Multiplying the mass amount of
emissions (tpy), for each of the six
greenhouse gases in the pollutant
GHGs, by the gas’s associated global
warming potential published at Table
A-1 to subpart A of part 98 of this chap-
ter—Global Warming Potentials. For
purposes of this paragraph (b)(48)(ii)a),
prior to July 21, 2014, the mass of the
greenhouse gas carbon dioxide shall
not include carbon dioxide emissions
resulting from the combustion or de-
composition of non-fossilized and bio-
degradable organic material origi-
nating from plants, animals, or micro-
organisms (including products, by-
products, residues and waste from agri-
culture, forestry and related industries
as well as the non-fossilized and bio-
degradable organic fractions of indus-
trial and municipal wastes, including
gases and liquids recovered from the
decomposition of non-fossilized and
biodegradable organic material).

(b) Sum the resultant value from
paragraph (b)(48)(ii)(a) of this section
for each gas to compute a tpy COze.

(iii) The term emissions increase as
used in paragraphs (b)(48)(iv) through
(v) of this section shall mean that both
a significant emissions increase (as cal-
culated using the procedures in
(a)(T)(iv) of this section) and a signifi-
cant net emissions increase (as defined
in paragraphs (b)(3) and (b)(23) of this
section) occur. For 1the pollutant
GHGs, an emissions increase shall be
based on tpy CO:e, and shall be cal-
culated assuming the pollutant GHGs
is a regulated NSR pollutant, and
‘‘significant” is defined as 75,000 tpy
CO2e instead of applying the value in
paragraph (b)(23)(ii) of this section.

(iv) Beginning January 2, 2011, the
pollutant GHGs is subject to regulation
if:
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(a) The stationary source is a new
major stationary source for a regulated
NSR pollutant that is not GHGs, and
also will emit or will have the poten-
tial to emit 75,000 tpy CO.e or more; or

(b) The stationary source is an exist-
ing major stationary source for a regu-
lated NSR pollutant that is not GHGs,
and also will have an emissions in-
crease of a regulated NSR pollutant,
and an emissions increase of 75,000 tpy
COse or more; and,

(v) Beginning July 1, 2011, in addition
to the ©provisions in paragraph
(b)(48)(iv) of this section, the pollutant
GHGs shall also be subject to regula-
tion:

(a) At a new stationary source that
will emit or have the potential to emit
100,000 tpy CO-e; or

(b) At an existing stationary source
that emits or has the potential to emit
100,000 tpy CO,e, when such stationary
source undertakes a physical change or
change in the method of operation that
will result in an emissions increase of
75,000 tpy CO2e or more.

(49) Regulated NSR pollutant, for pur-
poses of this section, means the fol-
lowing:

(i) Any pollutant for which a na-
tional ambient air quality standard has
been promulgated. This includes, but is
not limited to, the following:

(a) PM,s emissions and PM;, emis-
sions shall include gaseous emissions
from a source or activity which con-
dense to form particulate matter at
ambient temperatures. On or after Jan-
uary 1, 2011, such condensable particu-
late matter shall be accounted for in
applicability determinations and in es-
tablishing emissions limitations for
PM,s and PM,o in PSD permits. Com-
pliance with emissions limitations for
PM, s and PM |, issued prior to this date
shall not be based on condensable par-
ticulate matter unless required by the
terms and conditions of the permit or
the applicable implementation plan.
Applicability determinations made
prior to this date without accounting
for condensable particulate matter
shall not be considered in violation of
this section unless the applicable im-
plementation plan required conden-
sable particulate matter to be in-
cluded;
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(b) Any pollutant identified under
this paragraph (H)(49)({E)(D) as a con-
stituent or precursor to a pollutant for
which a national ambient air quality
standard has been promulgated. Pre-
cursors identified by the Administrator
for purpcses of NSR are the following:

(1) Volatile organic compounds and
nitrogen oxides are precursors to ozone
in all attainment and unclassifiable
areas.

(2) Sulfur dioxide is a precursor to
PM,s in all attainment and
unclassifiable areas.

(3) Nitrogen oxides are presumed to
be precursors to PM.s in all attain-
ment and unclassifiable areas, unless
the State demonstrates to the Admin-
istrator’s satisfaction or EPA dem-
onstrates that emissions of nitrogen
oxides from sources in a specific area
are not a significant contributor to
that area’s ambient PM,s concentra-
tions.

(4) Volatile organic compounds are
presumed not to be precursors to PMas
in any attainment or unclassifiable
area, unless the State demonstrates to
the Administrator’s satisfaction or
EPA demonstrates that emissions of
volatile organic compounds from
sources in a specific area are a signifi-
cant contributor to that area’s ambi-
ent PM, s concentrations.

(ii) Any pollutant that is subject to
any standard promulgated under sec-
tion 111 of the Act;

(iii) Any Class I or II substance sub-
ject to a standard promulgated under
or established by title VI of the Act;

(iv) Any pollutant that otherwise is
subject to regulation under the Act as
defined in paragraph (b)(48) of this sec-
tion.

(v) Notwithstanding paragraphs
(b)(49)(i) through (iv) of this section,
the term regulated NSR pollutant shall
not include any or all hazardous air
pollutants either listed in section 112 of
the Act, or added to the list pursuant
to section 112(b)(2) of the Act, and
which have not been delisted pursuant
to section 112(b)(3) of the Act, unless
the listed hazardous air pollutant is
also regulated as a constituent or pre-
cursor of a general pollutant listed
under section 108 of the Act.

(50) Reviewing authority means the
State air pollution control agency,
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local agency, other State agency, In-
dian tribe, or other agency authorized
by the Administrator to carry out a
permit program under §51.165 and this
section, or the Administrator in the
case of EPA-implemented permit pro-
grams under §52.21 of this chapter.

(b1) Project means a physical change
in, or change in method of operation of,
an existing major stationary source.

(52) Lowest achievable emission rate
(LAER) is as defined in
§51.165(a)(1)(xiii).

(63)(1) In general, process unit means
any collection of structures and/or
equipment that processes, assembles,
applies, blends, or otherwise uses mate-
rial inputs to produce or store an inter-
mediate or a completed product. A sin-
gle stationary source may contain
more than one process unit, and a proc-
ess unit may contain more than one
emissions unit.

(ii) Pollution control equipment is
not part of the process unit, unless it
serves a dual function as both process
and control equipment. Administrative
and warehousing facilities are not part
of the process unit.

(iii) For replacement cost purposes,
components shared between two or
more process units are proportionately
allocated based on capacity.

(iv) The following list identifies the
process units at specific categories of
stationary sources.

(a) For a steam electric generating
facility, the process unit consists of
those portions of the plant that con-
tribute directly to the production of
electricity. For example, at a pulver-
ized coal-fired facility, the process unit
would generally be the combination of
those systems from the coal receiving
equipment through the emission stack
(excluding post-combustion pollution
controls), including the coal handling
equipment, pulverizers or coal
crushers, feedwater heaters, ash han-

dling, boiler, burners, turbine-gener-
ator set, condenser, cooling tower,
water treatment system, air

preheaters, and operating control sys-
tems. Bach separate generating unit is
a separate process unit.

(b) For a petroleum refinery, there
are several categories of process units:
those that separate and/or distill petro-
leum feedstocks; those that change mo-
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lecular structures; petroleum treating
processes; auxiliary facilities, such as
steam generators and hydrogen produc-
tion units; and those that load, unload,
blend or store intermediate or com-
pleted products.

(¢) For an incinerator, the process
unit would consist of components from
the feed pit or refuse pit to the stack,
including conveyors, combustion de-
vices, heat exchangers and steam gen-
erators, quench tanks, and fans.

NOTE TO PARAGRAPH (b)(53): By a court
order on December 24, 2003, this paragraph
(b)(53) is stayed indefinitely. The stayed pro-
visions will become effective immediately if
the court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

(54) Functionally equivalent component
means a component that serves the
same purpose as the replaced compo-
nent.

NOTE TO PARAGRAPH (b)(54): By a court
order on December 24, 2003, this paragraph
(b)(b4) is stayed indefinitely. The stayed pro-
visions will become effective immediately if
the court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

(65) Fized capital cost means the cap-
ital needed to provide all the depre-
ciable components. ‘‘Depreciable com-
ponents’ refers to all components of
fixed capital cost and is calculated by
subtracting land and working capital
from the total capital investment, as
defined in paragraph (b)}56) of this sec-
tion.

NOTE TO PARAGRAPH (b)(55): By a court
order on December 24, 2003, this paragraph
(b)(b5) is stayed indefinitely. The stayed pro-
visions will become effective immediately if
the court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

(56) Total capital investment means the
sum of the following: all costs required
to purchase needed process equipment
(purchased equipment costs); the costs
of labor and materials for installing
that equipment (direct installation
costs); the costs of site preparation and
buildings; other costs such as engineer-
ing, construction and field expenses,

265

Addendum-069



Case: 14-2274

§51.166

fees to contractors, startup and per-
formance tests, and contingencies (in-
direct installation costs); land for the
process equipment; and working cap-
ital for the process equipment.

NOTE TO PARAGRAPH (b)(56): By a court
order on December 24, 2003, this paragraph
(b)(56) is stayed indefinitely. The stayed pro-
visions will become effective immediately if
the court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
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REGISTER advising the public of the termi-
nation of the stay.

(c) Ambient air increments and other
measures. (1) The plan shall contain
emission limitations and such other
measures as may be necessary to as-
sure that in areas designated as Class I,
II, or III, increases in pollutant con-
centrations over the baseline con-
centration shall be limited to the fol-
lowing:

Maximum
allowable
increase
Pollutant (micrograms
per cubic
meter)
Class | Area
PMa 52
Annual arithmetic mean 1
24-hr maximum 2
PM;q:
Annual arithmetic mean 4
24-hr maximum 8
Sulfur dioxide:
Annual arithmetic mean 2
24-hr maximum 5
3-hr maximum 25
Nitrogen dioxide:
Annual arithmetic mean 25
Class Il Area
PM, 52
Annual arithmetic mean 4
24-hr maximum 9
PMio:
Annual arithmetic mean 17
24-hr maximum 30
Sulfur dioxide:
Annual arithmetic mean 20
24-hr maximum 91
3-hr maximum 512
Nitrogen dioxide:
Annual arithmetic mean 25
Class 1Il Area
PMa 52
Annual arithmetic mean .......... 8
24-hr maximum 18
PMq:
Annual arithmetic mean .......... 34
24-hr maximum 60
Sulfur dioxide:
Annual arithmetic mean 40
24-hr maximum 182
BAE MBXIMUITL et bbb s e e ea s e e ne et ennes 700
Nitrogen dioxide:
Annual arithmetic mean 50

For any period other than an annual
period, the applicable maximum allow-
able increase may be exceeded during
one such period per year at any one lo-
cation.

(2) Where the State can demonstrate
that it has alternative measures in its
plan other than maximum allowable
increases as defined under paragraph
(c)(1) of this section, that satisfy the
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requirements in sections 166(c) and
166(d) of the Clean Air Act for a regu-
lated NSR pollutant for which the Ad-
ministrator has established maximum
allowable increases pursuant to section
166(a) of the Act, the requirements for
maximum allowable increases for that
pollutant under paragraph (c)(1) of this
section shall not apply upon approval
of the plan by the Administrator. The
following regulated NSR pollutants are
eligible for such treatment:

(1) Nitrogen dioxide.

(ii) PMys.

(d) Ambient air ceilings. The plan shall
provide that no concentration of a pol-
Iutant shall exceed:

(1) The concentration permitted
under the national secondary ambient
air quality standard, or

(2) The concentration permitted
under the national primary ambient
air quality standard, whichever con-
centration is lowest for the pollutant
for a period of exposure.

(e) Restrictions on area classifications.
The plan shall provide that—

(1) All of the following areas which
were In existence on August 7, 1977,
shall be Class I areas and may not be
redesignated:

(i) International parks,

(ii) National wilderness areas which
exceed 5,000 acres in size,

(iii) National memorial parks which
exceed 5,000 acres in size, and

(iv) National parks which exceed 6,000
acres in size.

(2) Areas which were redesignated as
Class I under regulations promulgated
before August 7, 1977, shall remain
Class I, but may be redesignated as
provided in this section.

(3) Any other area, unless otherwise
specified in the legislation creating
such an area, is initially designated
Class II, but may be redesignated as
provided in this section.

(4) The following areas may be redes-
ignated only as Class I or II:

(i) An area which as of August 7, 1977,
exceeded 10,000 acres in size and was a
national monument, a national primi-
tive area, a national preserve, a na-
tional recreational area, a national
wild and scenic river, a national wild-
life refuge, a national lakeshore or sea-
shore; and
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(ii) A national park or national wil-
derness area established after August 7,
1977, which exceeds 10,000 acres in size.

(f) Exclusions from increment consump-
tion. (1) The plan may provide that the
following concentrations shall be ex-
cluded in determining compliance with
a maximum allowable increase:

(i) Concentrations attributable to the
increase in emissions from stationary -
sources which have converted from the
use of petroleum products, natural gas,
or both by reason of an order in effect
under section 2 (a) and (b) of the En-
ergy Supply and Environmental Co-
ordination Act of 1974 (or any super-
seding legislation) over the emissions
from such sources before the effective
date of such an order;

(ii) Concentrations attributable to
the increase in emissions from sources
which have converted from using nat-
ural gas by reason of natural gas cur-
tailment plan in effect pursuant to the
Federal Power Act over the emissions
from such sources before the effective
date of such plan;

(ii1) Concentrations of particulate
matter attributable to the increase in
emissions from construction or other
temporary emission-related activities
of new or modified sources;

(iv) The increase in concentrations
attributable to new sources outside the
United States over the concentrations
attributable to existing sources which
are included in the baseline concentra-
tion; and

(v) Concentrations attributable to
the temporary increase in emissions of
sulfur dioxide, particulate matter, or
nitrogen oxides from  stationary
sources which are affected by plan revi-
sions approved by the Administrator as
meeting the criteria specified in para-
graph (£)(4) of this section.

(2) If the plan provides that the con-
centrations to which paragraph (f)(1) (i)
or (ii) of this section, refers shall be ex-
cluded, it shall also provide that no ex-
clusion of such concentrations shall
apply more than five years after the ef-
fective date of the order to which para-
graph (f)(1)(i) of this section, refers or
the plan to which paragraph (f)(1)(ii) of
this section, refers, whichever is appli-
cable. If both such order and plan are
applicable, no such exclusion shall
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apply more than five years after the
later of such effective dates.

(3) [Reserved]

(4) For purposes of excluding con-
centrations pursuant to paragraph
(HA¥v) of this section, the Adminis-
trator may approve a plan revision
that:

(i) Specifies the time over which the
temporary emissions increase of sulfur
dioxide, particulate matter, or nitro-
gen oxides would occur. Such time is
not to exceed 2 years in duration unless
a longer time is approved by the Ad-
ministrator.

(ii) Specifies that the time period for
excluding certain contributions in ac-
cordance with paragraph (f)(4)(i) of this
section, is not renewable;

(iii) Allows no emissions increase
from a stationary source which would:

(a) Impact a Class I area or an area
where an applicable increment is
known to be violated; or

(b) Cause or contribute to the viola-
tion of a national ambient air quality
standard;

(iv) Requires limitations to be in ef-
fect the end of the time period speci-
fied in accordance with paragraph
(£)(4)(i) of this section, which would en-
sure that the emissions levels from sta-
tionary sources affected by the plan re-
vision would not exceed those levels
occurring from such sources before the
plan revision was approved.

(g) Redesignation. (1) The plan shall
provide that all areas of the State (ex-
cept as otherwise provided under para-
graph (e) of this section) shall be des-
ignated either Class I, Class 11, or Class
III. Any designation other than Class I1
shall be subject to the redesignation
procedures of this paragraph. Redesig-
nation (except as otherwise preciuded
by paragraph (e) of this section) may
be proposed by the respective States or
Indian Governing Bodies, as provided
below, subject to approval by the Ad-
ministrator as a revision to the appli-
cable State implementation plan.

(2) The plan may provide that the
State may submit tc the Adminis-
trator a proposal to redesignate areas
of the State Class I or Class II: Pro-
vided, That: .

(i) At least one public hearingz has
been held in accordance with proce-
dures established in §51.102.
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(ii) Other States, Indian Governing
Bodies, and Federal Land Managers
whose lands may be affected by the
proposed redesignation were notified at
least 30 days prior to the public hear-
ing;

(iii) A discussion of the reasons for
the proposed redesignation, including a
satisfactory description and analysis of
the health, environmental, economic,
social, and energy effects of the pro-
posed redesignation, was prepared and
made available for public inspection at
least 30 days prior to the hearing and
the notice announcing the hearing con-
tained appropriate notification of the
availability of such discussion;

(iv) Prior to the issuance of notice re-
specting the redesignation of an area
that includes any Federal lands, the
State has provided written notice to
the appropriate Federal Land Manager
and afforded adequate opportunity (not
in excess of 60 days) to confer with the
State respecting the redesignation and
to submit written comments and rec-
ommendations. In redesignating any
area with respect to which any Federal
Land Manager had submitted written
comments and recommendations, the
State shall have published a list of any
inconsistency between such redesigna-
tion and such comments and rec-
ommendations (together with the rea-
sons for making such redesignation
against the recommendation of the
Federal Land Manager); and

(v) The State has proposed the redes-
ignation after consultation with the
elected leadership of local and other
substate general purpose governments
in the area covered by the proposed re-
designation.

(3) The plan may provide that any
area other than an area to which para-
graph (e) of this section refers may be
redesignated as Class I if—

(i) The redesignation would meet the
requirements of provisions established
in accordance with paragraph (g)2) of
this section;

(ii) The redesignation, except any es-
tablished by an Indian Governing Body,
has been specifically approved by the
Governor of the State, after consulta-
tion with the appropriate committees
of the legislature, if it is in session, or
with the leadership of the legislature,
if it is not in session (unless State law
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provides that such redesignation must
be specifically approved by State legis-
lation) and if general purpose units of
local government representing a ma-
jority of the residents of the area to be
redesignated enact legislation (includ-
ing resolutions where appropriate) con-
curring in the redesignation;

(iii) The redesignation would not
cause, or contribute to, a concentra-
tion of any air pollutant which would
exceed any maximum allowable in-
crease permitted under the classifica-
tion of any other area or any national
ambient air quality standard; and

(iv) Any permit application for any
major stationary source or major
modification subject to provisions es-
tablished in accordance with paragraph
(1) of this section which could receive a
permit only if the area in question
were redesignated as Class III, and any
material submitted as part of that ap-
plication, were available, insofar as
was practicable, for public inspection
prior to any public hearing on redesig-
nation of any area as Class III.

(4) The plan shall provide that lands
within the exterior boundaries of In-
dian Reservations may be redesignated
only by the appropriate Indian Gov-
erning Body. The appropriate Indian
Governing Body may submit to the Ad-
ministrator a proposal to redesignate
areas Class I, Class II, or Class III: Pro-
vided, That:

(i) The Indian Governing Body has
followed procedures equivalent to
those required of a State under para-
graphs (g) (2), (3)(iii), and (3)(iv) of this
section; and

(ii) Such redesignation is proposed
after consultation with the State(s) in
which the Indian Reservation is lo-
cated and which border the Indian Res-
ervation.

(6) The Administrator shall dis-
approve, within 90 days of submission,
a proposed redesignation of any area
only if he finds, after notice and oppor-
tunity for public hearing, that such re-
designation does not meet the proce-
dural requirements of this section or is
inconsistent with paragraph (e) of this
section. If any such disapproval occurs,
the classification of the area shall be
that which was in effect prior to the re-
designation which was disapproved.
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(6) If the Administrator disapproves

any proposed area designation, the
State or Indian Governing Body, as ap-
propriate, may resubmit the proposal
after correcting the deficiencies noted
by the Administrator.

(h) Stack heights. The plan shall pro-

vide, as a minimum, that the degree of
emission limitation required for con-
trol of any air pollutant under the plan
shall not be affected in any manner
by—

(1) So much of a stack height, not in

existence before December 31, 1970, as
exceeds good engineering practice, or

(2) Any other dispersion technique

not implemented before then.

(1) Exemptions. (1) The plan may pro-

vide that requirements equivalent to
those
through (r) of this section do not apply
to.a particular major stationary source
or major modification if:

contained in paragraphs {(j)

(i) The major stationary source

would be a nonprofit health or non-
profit educational institution or a
major modification that would occur at
such an institution; or

(ii) The source or modification would

be a major stationary source or major
modification only if fugitive emissions,
to the extent quantifiable, are consid-
ered in calculating the potential to
emit of the stationary source or modi-
fication and such scurce does not be-
long to any of the following categories:

(a) Coal cleaning plants (with ther-

mal dryers);

(b) Kraft pulp mills;

(¢) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

(f) Primary aluminum ore reduction

plants;

(g) Primary copper smelters;
(h) Municipal incinerators capable of

charging more than 250 tons of refuse
per day;

(i) Hydrofluoric, sulfuric, or nitric

acid plants;

(/) Petroleum refineries;

(k) Lime plants;

() Phosphate rock processing plants;
(m) Coke oven batteries;

(n) Sulfur recovery plants;

(0) Carbon black plants ' (furnace

process);

(p) Primary lead smelters;
(@) Fuel conversion plants;
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(r) Sintering plants;

(s) Secondary metal production
plants;
(t) Chemical process plants—The

term chemical processing plant shall
not include ethanol production facili-
ties that produce ethanol by natural
fermentation included in NAICS codes
325193 or 312140;

(u) Fossil-fuel boilers (or combina-
tion thereof) totaling more than 250
million British thermal units per hour
heat input;

(v) Petroleum storage and transfer
units with a total storage capacity ex-
ceeding 300,000 barrels;

(w) Taconite ore processing plants;

(x) Glass fiber processing plants;

(y) Charcoal production plants;

(2) Fossil fuel-fired steam electric
plants of more than 250 million British
thermal units per hour heat input;

(aa) Any other stationary source cat-
egory which, as of August 7, 1980, is
being regulated under section 111 or 112
of the Act; or

(iii) The source or modification is a
portable stationary source which has
previously received a permit under re-
quirements equivalent to those con-
tained in paragraphs (j) through (r) of
this section, if:

(a) The source proposes to relocate
and emissions of the source at the new
location would be temporary; and

(b) The emissions from the source
would not exceed its allowable emis-
sions; and

(¢) The emissions from the source
would impact no Class I area and no
area where an applicable increment is
known to be viclated; and

(d) Reasonable notice is given to the
reviewing authority prior to the relo-
cation identifying the proposed new lo-
cation and the probable duration of op-
eration at the new location. Such no-
tice shall be given to the reviewing au-
thority not less than 10 days in ad-
vance of the proposed relocation unless
a different time duration is previously
approved by the reviewing authority.

(2) The plan may provide that re-
quirements equivalent to those con-
tained in paragraphs (j) through (r) of
this section do not apply to a major
stationary source or major modifica-
tion with respect to a particular pol-
lutant if the owner or operator dem-
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onstrates that, as to that pollutant,
the source or modification is located in
an area designated as nonattainment
under section 107 of the Act.

(3) The plan may provide that re-
quirements equivalent to those con-
tained in paragraphs (k), (m), and (o) of
this section do not apply to a proposed
major stationary source or major
modification with respect to a par-
ticular pollutant, if the allowable
emissions of that pollutant from a new
source, or the net emissions increase of
that pollutant from a modification,
would be temporary and impact no
Class I area and no area where an ap-
plicable increment is known to be vio-
lated.

(4) The plan may provide that re-
quirements equivalent to those con-
tained in paragraphs (k), (m), and (o) of
this section as they relate to any max-
imum allowable increase for a Class II
area do not apply to a modification of
a major stationary source that was in
existence on March 1, 1978, if the net
increase in allowable emissions of each
a regulated NSR pollutant from the
modification after the application of
best available control technology
would be less than 50 tons per year.

(5) The plan may provide that the re-
viewing authority may exempt a pro-
posed major stationary source or major
modification from the requirements of
paragraph (m) of this section, with re-
spect to monitoring for a particular
pollutant, if:

(i) The emissions increase of the pol-
lutant from a new stationary source or
the net emissions increase of the pol-
lutant from a modification would
cause, in any area, air quality impacts
less than the following amounts:

(a) Carbon monoxide—575 ug/m3, 8-
hour average;

(b) Nitrogen dioxide—14 ug/m3, an-
nual average;

(¢) PM, s— 0 pg/ms3;

NOTE TO PARAGRAPH (IX5)(1)c): In accord-
ance with Sierra Club v. EPA, 706 F.3d 428
(D.C. Cir. 2013), no exemption is available
with regard to PM;ys.

(d) PM;0-10 pg/ms3, 24-hour average;
(e) Sulfur dioxide—13 ug/m3, 24-hour
average;
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(/) Ozone;?

(9) Lead—0.1 pg/m3, 3-month average.

(h) Fluorides—0.25 ug/m3, 24-hour av-
erage;

(i) Total reduced sulfur—10 pg/m3, 1-
hour average .

() Hydrogen sulfide—0.2 pg/m3, 1-hour
average;

(k) Reduced sulfur compounds—10 pg/
ms3, 1-hour average; or

(ii) The concentrations of the pollut-
ant in the area that the source or
modification would affect are less than
the concentrations listed in paragraph
(1)(5)(1) of this section; or

(iii) The pollutant is not listed in
paragraph (i)(5)(i) of this section.

(6) If EPA approves a plan revision
under 40 CFR 51.166 as in effect before
August 7, 1980, any subsequent revision
which meets the requirements of this
section may contain transition provi-
sions which parallel the transition pro-
visions of 40 CFR 52.21(i)(9), (i)(10) and
(m)(1)y(v) as in effect on that date,
which provisions relate to require-
ments for best available control tech-
nology and air quality analyses. Any
such subsequent revision may not con-
tain any transition provision which in
the context of the revision would oper-
ate any less stringently than would its
counterpart in 40 CFR 52.21.

(7) If EPA approves a plan revision
under §51.166 as in effect [before July
31, 1987], any subsequent revision which
meets the requirements of this section
may contain transition provisions
which parallel the transition provi-
sions of §52.21 (1)(11), and (m)(1) (vii)
and (viii) of this chapter as in effect on
that date, these provisions being re-
lated to monitoring requirements for
particulate matter. Any such subse-
quent revision may not contain any
transition provision which in the con-
text of the revision would operate any
less stringently than would its coun-
terpart in §52.21 of this chapter.

(8) The plan may provide that the
permitting requirements equivalent to
those contained in paragraph (K)(1)(ii)

1No de minimis air quality level ig provided
for ozone. However, any net emissions in-
crease of 100 tons per year or more of volatile
organic compounds or nitrogen oxides sub-
ject to PSD would be required to perform an
ambient impact analysis, including the gath-
ering of air guality data.
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of this section do not apply to a sta-
tionary source or modification with re-
spect to any maximum allowable in-
crease for nitrogen oxides if the owner
or operator of the source or modifica-
tion submitted an application for a per-
mit under the applicable permit pro-
gram approved or promulgated under
the Act before the provisions embody-
ing the maximum allowable increase
took effect as part of the plan and the
permitting authority subsequently de-
termined that the application as sub-
mitted before that date was complete.

(9) The plan may provide that the
permitting requirements equivalent to
those contained in paragraph (k)(1)(ii)
of this section shall not apply to a sta-
tionary source or modification with re-
spect to any maximum allowable in-
crease for PM-10 if (i) the owner or op-
erator of the source or modification
submitted an application for a permit
under the applicable permit program
approved under the Act before the pro-
visions embodying the maximum al-
lowable increases for PM-10 took effect
as part of the plan, and (ii) the permit-
ting authority subsequently deter-
mined that the application as sub-
mitted before that date was complete.
Instead, the applicable requirements
equivalent to paragraph (k)(1)(ii) shall
apply with respect to the maximum al-
lowable increases for TSP as in effect
on the date the application was sub-
mitted.

(10) The plan may provide that the
requirements of paragraph (k)(1) of this
section shall not apply to a stationary
source or modification with respect to
the national ambient air quality stand-
ards for PM,s in effect on March 18,
2013 if:

(i) The reviewing authority has de-
termined a permit application subject
to this section to be complete on or be-
fore December 14, 2012. Instead, the re-
quirements in paragraph (k)1) of this
section shall apply with respect to the
national ambient air quality standards
for PM,s in effect at the time the re-
viewing authority determined the per-
mit application to be complete; or

(i) The reviewing authority has first
published before March 18, 2013 a public
notice of a preliminary determination
for the permit application subject to
this section. Instead, the requirements
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in paragraph (k)(1) of this section shall
apply with respect to the national am-
bient air quality standards for PM,s in
effect at the time of first publication of
a public notice on the preliminary de-
termination.

(3) Control technology review. The plan
shall provide that:

(1) A major stationary source or
major modification shall meet each ap-
plicable emissions limitation under the
State Implementation Plan and each
applicable emission standards and
standard of performance under 40 CFR
parts 60 and 61. .

(2) A new major stationary source
shall apply best available control tech-
nology for each a regulated NSR pol-
lutant that it would have the potential
to emit in significant amounts.

(3) A major modification shall apply
best available control technology for
each a regulated NSR pollutant for
which it would be a significant net
emissions increase at the source. This
requirement applies to each proposed
emissions unit at which a net emis-
sions increase in the pollutant would
occur as a result of a physical change
or change in the method of operation
in the unit.

(4) For phased construction projects,
the determination of best available
control technology shall be reviewed
and modified as appropriate at the
least reasonable time which occurs no
later than 18 months prior to com-
mencement of construction of each
independent phase of the project. At
such time, the owner or operator of the
applicable stationary source may be re-
quired to demonstrate the adequacy of
any previous determination of best
available control technology for the
source. -

(k) Source impact analysis—(l) Re-
quired demonstration. The plan shall
provide that the owner or operator of
the proposed source or modification
shall demonstrate that allowable emis-
sion increases from the proposed source
or modification, in conjunction with
all other applicable emissions increases
or reduction (including secondary
emissions), would not cause or con-
tribute to air pollution in violation of:

(i) Any national ambient air quality
standard in any air quality control re-
gion; or
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(ii) Any applicable maximum allow-
able increase over the baseline con-
centration in any area.

(2) [Reserved]

(1) Air quality models. The plan shall
provide for procedures which specify
that—

(1) All applications of air quality
modeling involved in this subpart shall
be based on the applicable models, data
bases, and other requirements specified
in appendix W of this part (Guideline
on Air Quality Models).

(2) Where an air quality model speci-
fied in appendix W of this part (Guide-
line on Air Quality Models) is inappro-
priate, the model may be modified or
another model substituted. Such a
modification or substitution of a model
may be made on a case-by-case basis-
or, where appropriate, on a generic
basis for a -specific State program.
Written approval of the Administrator
must be obtained for any modification
or substitution. In addition, use of a
modified or substituted model must be
subject to notice and opportunity for
public comment under procedures set
forth in §51.102.

(m) Ailr quality analysis—(1)
Preapplication analysis. (i) The plan
shall provide that any application for a
permit under regulations approved pur-
suant to this section shall contain an
analysis of ambient air quality in the
area that the major stationary source
or major modification would affect for
each of the following pollutants:

(a) For the source, each pollutant
that it would have the potential to
emit in a significant amount;

(b) For the modification, each pollut-
ant for which it would result in a sig-
nificant net emissions increase.

(ii) The plan shall provide that, with
respect to any such pollutant for which
no National Ambient Air Quality
Standard exists, the analysis shall con-
tain such air gquality monitoring data
as the reviewing authority determines
is necessary to assess ambient air qual-
ity for that pollutant in any area that
the emissions of that pollutant would
affect.

(iii) The plan shall provide that with
respect to any such pollutant (other
than nonmethane hydrocarbons) for
which such a standard does exist, the
analysis shall contain continuous air
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quality monitoring data gathered for
purposes of determining whether emis-
sions of that pollutant would cause or
contribute to a violation of the stand-
ard or any maxiumum allowable in-
crease.

(iv) The plan shall provide that, in
general, the continuous air monitoring
data that is required shall have been
gathered over a period of one year and
shall represent the year preceding re-
ceipt of the application, except that, if
the reviewing authority determines
that a complete and adequate analysis
can be accomplished with monitoring
data gathered over a period shorter
than one year (but not to be less than
four months), the data that is required
shall have been gathered over at least
that shorter period.

(v) The plan may provide that the
owner or operator of a proposed major
stationary source or major modifica-
tion of volatile organic compounds who
satisfies all conditions of 40 CFR part
51 appendix S, section IV may provide
postapproval monitoring data for ozone
in lien of providing preconstruction
data as required under paragraph (m)(1)
of this section.

(2) Post-construction monitoring. The
plan shall provide that the owner or
operator of a major stationary source
or major modification shall, after con-
struction of the stationary source or
modification, conduct such ambient
monitoring as the reviewing authority
determines is necessary to determine
the effect emissions from the sta-
tionary source or modification may
have, or are having, on air quality in
any area.

(3) Operation of monitoring stations.
The plan shall provide that the owner
or operator of a major stationary
source or major modification shall
meet the requirements of appendix B to
part 58 of this chapter during the oper-
ation of monitoring stations for pur-
poses of satisfying paragraph (m) of
this section.

(n) Source information. (1) The plan
shall provide that the owner or oper-
ator of a proposed source or modifica-
tion shall submit all information nec-
essary to perform any analysis or make
any determination required under pro-
cedures established in accordance with
this section.
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(2) The plan may provide that such
information shall include:

(i) A description of the nature, loca-
tion, design capacity, and typical oper-
ating schedule of the source or modi-
fication, including specifications and
drawings showing its design and plant
layout;

(ii) A detailed schedule for construc-
tion of the source or modification;

(iii) A detailed description as to what
system of continuous emission reduc-
tion is planned by the source or modi-
fication, emission estimates, and any
other information as necessary to de-
termine that best available control
technology as applicable would be ap-
plied;

(3) The plan shall provide that upon
request of the State, the owner or oper-
ator shall also provide information on:

(i) The air quality impact of the
source or modification, including mete-
orological and topographical data nec-
essary to estimate such impact; and

(ii) The air quality impacts and the
nature and extent of any or all general
commercial, residential, industrial,
and other growth which has occurred
since August 7, 1977, in the area the
source or modification would affect.

(0) Additional impact analyses. The
plan shall provide that—

(1) The owner or operator shall pro-
vide an analysis of the impairment to
visibility, soils, and vegetation that
would occur as a result of the source or
modification and general commercial,
residential, industrial, and other
growth associated with the source or
modification. The owner or operator
need not provide an analysis of the im-
pact on vegetation having no signifi-
cant commercial or recreational value.

(2) The owner or operator shall pro-
vide an analysis of the air quality im-
pact projected for the area as a result
of general commercial, residential, in-
dustrial, and other growth associated
with the source or modification.

(p) Sources impacting Federal Class I
areas—additional requirements—(1) No-
tice to EPA. The plan shall provide that
the reviewing authority shall transmit
t0 the Administrator a copy of each
permit application relating to a major
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stationary source or major modifica-
tion and provide notice to the Adminis-
trator of every action related to the
consideration of such permit.

(2) Federal Land Manager. The Fed-
eral Land Manager and the Federal of-
ficial charged with direct responsi-
bility for management of Class I lands
have an affirmative responsibility to
protect the air quality related values
(including visibility) of any such lands
and to consider, in consultation with
the Administrator, whether a proposed
source or modification would have an
adverse impact on such values.

(3) Denial—impact on air quality re-
lated values. The plan shall provide a
mechanism whereby a Federal Land
Manager of any such lands may present
to the State, after the reviewing
authority’s preliminary determination
required under procedures developed in
accordance with paragraph (r) of this
section, a demonstration that the
emissions from the proposed source or
modification would have an adverse
impact on the air quality-related val-
ues (including visibility) of any Fed-
eral mandatory Class I lands, notwith-
standing that the change in air quality
resulting from emissions from such
source or modification would not cause
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or contribute to concentrations which
would exceed the maximum allowable
increases for a Class I area. If the State
concurs with such demonstration, the
reviewing authority shall not issue the
permit.

(4) Class I Variances. The plan may
provide that the owner or operator of a
proposed source or modification may
demonstrate to the Federal Land Man-
ager that the emissions from such
source would have no adverse impact
on the air quality related values of
such lands (including visibility), not-
withstanding that the change in air
quality resulting from emissions from
such source or modification would
cause or contribute to concentrations
which would exceed the maximum al-
lowable increases for a Class I area. If
the Federal land manager concurs with
such demonstration and so certifies to
the State, the reviewing authority
may. Provided, That applicable require-
ments are otherwise met, issue the per-
mit with such emission limitations as
may be necessary to assure that emis-
sions of sulfur dioxide, PM,s, PM,o, and
nitrogen oxides would not exceed the
following maximum allowable in-
creases over minor source baseline con-
centration for such pollutants:

Maximum
allowable
increase
Pollutant {micrograms
per cubic
meter)
PMas:
Annual arithmetic mean 4
24-hr maximum ...... 9

PMyy:
Annual arithmetic mean

17

24-hr maximum
Sulfur dioxide:
Annual arithmetic mean

30

20

24-hr maximum ......

...... H

3-hr maximum

........... 325

Nitrogen dioxide:
Annual arithmetic mean

25

(5) Sulfur dioxide variance by Governor
with Federal Land Manager’s concur-
rence. The plan may provide that—

(i) The owner or operator of a pro-
posed source or modification which
cannot be approved under procedures
developed pursuant to paragraph (q)4)
of this section may demonstrate to the
Governor that the source or modifica-

tion cannot be constructed by reason of
any maximum allowable increase for
sulfur dioxide for periods of twenty-
four hours or less applicable to any
Class I area and, in the case of Federal
mandatory Class I areas, that a vari-
ance under this clause would not ad-
versely affect the air quality related
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values of the area (including visi-
bility);

(ii) The Governor; after consideration
of the Federal Land Manager’s rec-
ommendation (if any) and subject to
his concurrence, may grant, after no-
tice and an opportunity for a public
hearing, a variance from such max-
imum allowable increase; and

(iii) If such variance is granted, the
reviewing authority may issue a per-
mit to such source or modification in
accordance with provisions developed
pursuant to paragraph (q)(7) of this sec-
tion: Provided, That the applicable re-
quirements of the plan are otherwise
met.

(8) Variance by the Governor with the
President’s concurrence. The plan may
provide that—

(i) The recommendations of the Gov-
ernor and the Federal Land Manager
shall be transferred to the President in
any case where the Governor rec-
ommends a variance in which the Fed-
eral Land Manager does not concur;

(ii) The President may approve the
Governor’s recommendation if he finds
that such variance is in the national
interest; and

(iii) If such a variance is approved,
the reviewing authority may issue a
permit in accordance with provisions
developed pursuant to the require-
ments of paragraph (q)(7) of this sec-
tion: Provided, That the applicable re-
quirements of the plan are otherwise
met.

(7) Emission limitations for Presidential
or gubernatorial variance. The plan shall
provide that in the case of a permit
issued under procedures developed pur-
suant to paragraph (q) (5) or (6) of this
section, the source or modification
shall comply with emission limitations
as may be necessary to assure that
emissions of sulfur dioxide from the
source or modification would not (dur-
ing any day on which the otherwise ap-
plicable maximum allowable increases
are exceeded) cause or contribute to
concentrations which would exceed the
following maximum allowable in-
creases over the baseline concentration
and to assure that such emissions
would not cause or contribute to con-
centrations which exceed the otherwise
applicable maximum allowable in-
creases for periods of exposure of 24
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hours or less for more than 18 days, not
necessarily consecutive, during any an-
nual period:

MAXIMUM ALLOWABLE INCREASE
[Micrograms per cubic meter}

Terrain areas
Period of exposure

Low High
24-hr maximum ... 36 62
3-hr maximum ... 130 221

(q) Public participation. The plan shall
provide that—

(1) The reviewing authority shall no-
tify all applicants within a specified
time period as to the completeness of
the application or any deficiency in the
application or information submitted.
In the event of such a deficiency, the
date of receipt of the application shall
be the date on which the reviewing au-
thority received all required informa-
tion.

(2) Within one year after receipt of a
complete application, the reviewing
authority shall:

(i) Make a preliminary determination
whether construction should be ap-
proved, approved with conditions, or
disapproved.

(ii) Make available in at least one lo-
cation in each region in which the pro-
posed source would be constructed a
copy of all materials the applicant sub-
mitted, a copy of the preliminary de-
termination, and a copy or summary of
other materials, if any, considered in
making the preliminary determina-
tion.

(iii) Notify the public, by advertise-
ment in a newspaper of general circula-
tion in each region in which the pro-
posed source would be constructed, of
the application, the preliminary deter-
mination, the degree of increment con-
sumption that is expected from the
source or modification, and of the op-
portunity for comment at a public
hearing as well as written public com-
ment.

(iv) Send a copy of the notice of pub-
lic comment to the applicant, the Ad-
ministrator and to officials and agen-
cies having cognizance over the loca-
tion where the proposed construction
would occur as follows: Any other
State or local air pollution control
agencies, the chief executives of the
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city and county where the source
would be located; any comprehensive
regional land use planning agency, and
any State, Federal Land Manager, or
Indian Governing body whose lands
may be affected by emissions from the
source or modification.

(v) Provide opportunity for a public
hearing for interested persons to ap-
pear and submit written or oral com-
ments on the air quality impact of the
source, alternatives to it, the control
technology required, and other appro-
priate considerations.

(vi) Consider all written comments
submitted within a time specified in
the notice of public comment and all
comments received at any public hear-
ing(s) in making a final decision on the
approvability of the application. The
reviewing authority shall make all
comments available for public inspec-
tion in the same locations where the
reviewing authority made available
preconstruction information relating
to the proposed source or modification.

(vii) Make a final determination
whether construction should be ap-
proved, approved with conditions, or
disapproved.

(viii) Notify the applicant in writing
of the final determination and make
such notification available for public
inspection at the same location where
the reviewing authority made available
preconstruction information and public
comments relating to.the source.

(r) Source obligation. (1) The plan shall
include enforceable procedures to pro-
vide that approval to construct shall
not relieve any owner or operator of
the responsibility to comply fully with
applicable provisions of the plan and
any other requirements under local,
State or Federal law.

(2) The plan shall provide that at
such time that a particular source or
modification becomes a major sta-
tionary source or major modification
solely by virtue of a relaxation in any
enforceable limitation which was es-
tablished after August 7, 1980, on the
capacity of the source or modification
otherwise to emit a pollutant, such as
a restriction on hours of operation,
then the requirements of paragraphs (j)
through (s) of this section shall apply
to the source or modification as though
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construction had not yet commenced
on the source or modification.

(3)-(5) [Reserved]

(6) Bach plan shall provide that, ex-
cept as otherwise provided in para-
graph (r)(6)(vi) of this section, the fol-
lowing specific provisions apply with
respect to any regulated NSR pollutant
emitted from projects at existing emis-
sions units at a major stationary
source (other than projects at a source
with a PAL) in circumstances where
there is a reasonable possibility, within
the meaning of paragraph (r)(6}(vi) of
this section, that a project that is not
a part of a major modification may re-
sult in a significant emissions increase
of such pollutant, and the owner or op-
erator elects to use the method speci-
fied in paragraphs (b)(40)(ii)(a) through
(¢) of this section for calculating pro-
jected actual emissions. Deviations
from these provisions will be approved
only if the State specifically dem-
onstrates that the submitted provi-
sions are more stringent- than or at
least as stringent in all respects as the
corresponding provisions in paragraphs
(r)(6)(i)y through (vi) of this section.

(i) Before beginning actual construc-
tion of the project, the owner or oper-
ator shall document and maintain a
record of the following information:

(a) A description of the project;

(b)" Identification of the emissions
unit(s) whose emissions of a regulated
NSR pollutant could be affected by the
project; and

(¢) A description of the applicability
test used to determine that the project
is not a major modification for any
regulated NSR pollutant, including the
baseline actual emissions, the pro-
jected actual emissions, the amount of
emissions excluded under paragraph
(b)(40)(ii)(c) of this section and an ex-
planation for why such amount was ex-
cluded, and any netting calculations, if
applicable.

(ii) If the emissions unit is an exist-
ing electric utility steam generating
unit, before beginning actual construc-
tion, the owner or operator shall pro-
vide a copy of the information set out
in paragraph (r)(6)(i) of this section to
the reviewing authority. Nothing in
this paragraph (r)6)(ii) shall be con-
strued to require the owner or operator
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of such a unit to obtain any determina-
tion from the reviewing authority be-
fore beginning actual construction.

(iii) The owner or operator shall
monitor the emissions of any regulated
NSR pollutant that could increase as a
result of the project and that is emit-
ted by any emissions unit identified in
paragraph (r)(6)(1)(d) of this section;
and calculate and maintain a record of
the annual emissions, in tons per year
on a calendar year basis, for a period of
5 years following resumption of regular
operations after the change, or for a
period of 10 years following resumption
of regular operations after the change
if the project increases the design ca-
pacity or potential to emit of that reg-
ulated NSR pollutant at such emis-
sions unit.

(iv) If the unit is an existing electric
utility steam generating unit, the
owner or operator shall submit a report
to the reviewing authority within 60
days after the end of each year during
which records must be generated under
paragraph (r)(6)(iii) of this section set-
ting out the unit’s annual emissions
during the calendar year that preceded
submission of the report.

(v) If the unit is an existing unit
other than an electric utility steam
generating unit, the owner or operator
shall submit a report to the reviewing
authority if the annual emissions, in
tons per year, from the project identi-
fied in paragraph (r)(€)(i) of this sec-
tion, exceed the baseline actual emis-
sions (as documented and maintained
pursuant to paragraph (r)(6)(i)(c) of this
section) by a significant amount (as de-
fined in paragraph (b)23) of this sec-
tion) for that regulated NSR pollutant,
and if such emissions differ from the
preconstruction projection as docu-
mented and maintained pursuant to
paragraph (r)6)(i)(¢) of this section.
Such report shall be submitted to the
reviewing authority within 60 days
after the end of such year. The report
shall contain the following:

(a) The name, address and telephone
number of the major stationary source;

(b) The annual emissions as cal-
culated pursuant to paragraph (r)(6)(iii)
of this section; and

(¢) Any other information that the

Document: 26

Filed: 02/27/2015 Page: 180

§51.166

why the emissions differ from the
preconstruction projection).

(vi) A “‘reasonable possibility’ under
paragraph (r)(6) of this section occurs
when the owner or operator calculates
the project to result in either:

(a) A projected actual emissions in-
crease of at least 50 percent of the
amount that is a ‘‘significant emis-
sions increase,” as defined under para-
graph (b)(39) of this section (without
reference to the amount that is a sig-
nificant net emissions increase), for
the regulated NSR pollutant; or

(b) A projected actual emissions in-
crease that, added to the amount of
emissions excluded under paragraph
(b)(40)(ii)(c), sums to at least 50 percent
of the amount that is a ‘‘significant
emissions increase,” as defined under
paragraph (b)39) of this section (with-
out reference to the amount that is a
significant net emissions increase), for
the regulated NSR pollutant. For a
project for which a reasonable possi-
bility occurs only within the meaning
of paragraph (r)(6)}(vi)(b) of this section,
and not also within the meaning of
paragraph (a)6)(vi)(a) of this section,
then provisions (a)(6)(ii) through (v) do
not apply to the project.

(7) Each plan shall provide that the
owner or operator of the source shall
make the information required to be
documented and maintained pursuant
to paragraph (r)(8) of this section avail-
able for review upon request for inspec-
tion by the reviewing authority or the
general public pursuant to the require-
ments contained in §70.4(b)(3)(viii) of
this chapter. ,

(s) Innovative control technology. (1)
The plan may provide that an owner or
operator of a proposed major sta-
tionary source or major modification
may request the reviewing authority to
approve a system of innovative control
technology.

(2) The plan may provide that the re-
viewing authority may, with the con-
sent of the Governor(s) of other af-
fected State(s), determine that the
source or modification may employ a
system of innovative control tech-

owner or operator wishes to include in Rology, if:
the report (e.g., an explanation as to
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(i) - The proposed control system
would not cause or contribute to an un-
reasonable risk to public health, wel-
fare, or safety in its operation or func-
tion;

(ii) The owner or operator agrees to
achieve a level of continuous emissions
reduction equivalent to that which
would have been required under para-
graph (j)(2) of this section, by a date
specified by the reviewing authority.
Such date shall not be later than 4
years from the time of startup or 7
years from permit issuance;

(iii) The source or modification
would meet the requirements equiva-
lent to those in paragraphs (j) and (k)
of this section, based on the emissions
rate that the stationary source em-
ploying the system of innovative con-
trol technology would be required to
meet on the date specified by the re-
viewing authority;

(iv) The source or modification would
not before the date specified by the re-
viewing authority:

(a) Cause or contribute to any viola-
tion of an applicable national ambient
air quality standard; or

(b) Impact any area where an applica-
ble increment is known to be violated;

(v) All other applicable requirements
including those for public participation
have been met.

(vi) The provisions of paragraph (p) of
this section (relating to Class I areas)
have been satisfied with respect to all
periods during the life of the source or
modification.

(3) The plan shall provide that the re-
viewing authority shall withdraw any
approval to employ a system of innova-
tive control technology made under
this section, if:

(i) The proposed system fails by the
specified date to achieve the required
continuous emissions reduction rate;
or

(ii) The proposed system fails before
the specified date so as to contribute to
an unreasonable risk to public health,
welfare, or safety; or

(iii) The reviewing authority decides
at any time that the proposed system
is unlikely to achieve the required
level of control or to protect the public
health, welfare, or safety.

(4) The plan may provide that if a
source or modification fails to meet
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the required level of continuous emis-
sions reduction within the specified
time period, or if the approval is with-
drawn in accordance with paragraph
(s)(3) of this section, the reviewing au-
thority may allow the source or modi-
fication up to an additional 3 years to
meet the requirement for the applica-
tion of best available control tech-
nology through use of a demonstrated
system of control.

(t)-(v) [Reserved]

(w) Actuals PALs. The plan shall pro-
vide for PALs according to the provi-
sions in paragraphs (w}1) through (15)
of this section.

(1) Applicability. (i) The reviewing au-
thority may approve the use of an
actuals PAL for any existing major
stationary source if the PAL meets the
requirements in paragraphs (w)(1)
through (15) of this section. The term
“PAL” shall mean ‘‘actuals PAL”
throughout paragraph (w) of this sec-
tion. ’

(ii) Any physical change in or change
in the method of operation of a major
stationary source that maintains its
total source-wide emissions below the
PAL level, meets the requirements in
paragraphs (w)(1) through (15) of this
section, and complies with the PAL
permit;

(a) Is not a major modification for
the PAL pollutant;

(b) Does not have to be approved
through the plan’s major NSR pro-
gram; and

(¢) Is not subject to the provisions in
paragraph (r)(2) of this section (restric-
tions on relaxing enforceable emission
limitations that the major stationary
source used to avoid applicability of
the major NSR program).

(iii) Except as provided under para-
graph (w)(1)(ii)(c) of this section, a
major stationary source shall continue
to comply with all applicable Federal
or State requirements, emission limi-
tations, and work practice require-
ments that were established prior to
the effective date of the PAL.

(2) Definitions. The plan shall use the
definitions in paragraphs (wX2)1)
through (xi) of this section for the pur-
pose of developing and implementing
regulations that authorize the use of
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actuals PALs consistent with para-
graphs (w)1) through (15) of this sec-
tion. When a term is not defined in
these paragraphs, it shall have the
meaning given in paragraph (b) of this
section or in the Act.

(i) Actuals PAL for a major stationary
source means a PAL based on the base-
line actual emissions (as defined in
paragraph (b)(47) of this section) of all
emissions units (as defined in para-
graph (b)7) of this section) at the
source, that emit or have the potential
to emit the PAL pollutant.

(ii) Allowable emissions means ‘‘allow-
able emissions’ as defined in paragraph
(b)(16) of this section, except as this
definition is modified according to
paragraphs (w)(2)(ii}a) and (b) of this
section.

(a) The allowable emissions for any
emissions unit shall be calculated con-
sidering any emission limitations that
are enforceable as a practical matter
on the emissions unit’s potential to
emit.

(b) An emissions unit’s potential to
emit shall be determined using the def-
inition in paragraph (b)4) of this sec-
tion, except that the words ‘“‘or en-
forceable as a practical matter” should
be added after ‘‘federally enforceable.”

(iii) Small emissions unit means an
emissions unit that emits or has the
potential to emit the PAL poliutant in
an amount less than the significant
level for that PAL pollutant, as defined
in paragraph (b)(23) of this section or in
the Act, whichever is lower.

(iv) Major emissions unit means:

(a) Any emissions unit that emits or
has the potential to emit 100 tons per
year or more of the PAL pollutant in
an attainment area; or

(b) Any emissions unit that emits or
has the potential to emit the PAL pol-
lutant in an amount that is equal to or
greater than the major source thresh-
old for the PAL pollutant as defined by
the Act for nonattainment areas. For
example, in accordance with the defini-
tion of major stationary source in sec-
tion 182(c) of the Act, an emissions unit
would be a major emissions unit for
VOC if the emissions unit is located in
a serious ozone nonattainment area
and it emits or has the potential to
emit 50 or more tons of VOC per year.
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(v) Plantwide applicability lmitation
(PAL) means an emission limitation
expressed in tons per year, for a pollut-
ant at a major stationary source, that
is enforceable as a practical matter
and established source-wide in accord-
ance with paragraphs (w)(1) through
(15) of this section.

(vi) PAL effective date generally
means the date of issuance of the PAL
permit. However, the PAL effective
date for an increased PAL is the date
any emissions unit that is part of the
PAL major modification becomes oper-
ational and begins to emit the PAL
pollutant.

(vil) PAL effective period means the
period beginning with the PAL effec-
tive date and ending 10 years later.

(viii) PAL major modification means,
notwithstanding paragraphs (b)(2) and
(b)(3) of this section (the definitions for
major modification and net emissions
increase), any physical change in or
change in the method of operation of
the PAL source that causes it to emit
the PAL pollutant at a level equal to
or greater than the PAL.

(ix) PAL permit means the major NSR
permit, the minor NSR permit, or the
State operating permit under a pro-
gram that is approved into the plan, or
the title V permit issued by the review-
ing authority that establishes a PAL
for a major stationary source.

(x) PAL pollutant means the pollutant
for which a PAL is established at a
major stationary source.

(xi) Significant emissions unit means
an emissions unit that emits or has the
potential to emit a PAL pollutant in
an amount that is equal to or greater
than the significant level (as defined in
paragraph (b)(23) of this section or in
the Act, whichever is lower) for that
PAL pollutant, but less than the
amount that would qgualify the unit as
a major emissions unit as defined in
paragraph (W}2)(iv) of this section.

(3) Permit application requirements. As
part of a permit application requesting
a PAL, the owner or operator of a
major stationary source shall submit
the following information in para-
graphs (w)(3)(i) through (iii) of this sec-
tion to the reviewing authority for ap-
proval. :

(i) A list of all emissions units at the
source designated as small, significant
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or major based on their potential to
emit. In addition, the owner or oper-
ator of the source shall indicate which,
if any, Federal or State applicable re-
quirements, emission limitations, or
work practices apply to each unit.

(ii) Calculations of the baseline ac-
tual emissions (with supporting docu-
mentation). Baseline actual emissions
are to include emissions associated not
only with operation of the unit, but
also emissions associated with startup,
shutdown, and malfunction.

(iii) The calculation procedures that
the major stationary source owner or
operator proposes to use to convert the
monitoring system data to monthly
emissions and annual emissions based
on a 12-month rolling total for each
month as required by paragraph
(w)(13)(1) of this section.

(4) General requirements for estab-
lishing PALs. (i) The plan allows the re-
viewing authority to establish a PAL
at a major stationary source, provided
that at a minimum, the requirements
in paragraphs (w)(4)(i)(a) through (g) of
this section are met.

(a¢) The PAL shall impose an annual
emission limitation in tons per year,
that is enforceable as a practical mat-
ter, for the entire major stationary
source. For each month during the
PAL effective period after the first 12
months of establishing a PAL, the
major stationary source owner or oper-
ator shall show that the sum of the
monthly emissions from each emis-
sions unit under the PAL for the pre-
vious 12 consecutive months is less
than the PAL (a 12-month average,
rolled monthly). For each month dur-
ing the first 11 months from the PAL
effective date, the major stationary
source owner or operator shall show
that the sum of the preceding monthly
emissions from the PAL effective date
for each emissions unit under the PAL
is less than the PAL.

(b) The PAL shall be established in a
PAL permit that meets the public par-
ticipation requirements in paragraph
(w)(5) of this section.

(¢) The PAL permit shall contain all
the requirements of paragraph (w)(7) of
this section.

(d) The PAL shall include fugitive
emissions, to the extent quantifiable,
from all emissions units that emit or
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have the potential to emit the PAL
pollutant at the major stationary
source.

(e) Bach PAL shall regulate emis-
sions of only one poliutant.

(fYy Each PAL shall have a PAL effec-
tive period of 10 years.

(g) The owner or operator of the
major stationary source with a PAL
shall comply with the monitoring, rec-
ordkeeping, and reporting require-
ments provided in paragraphs (w)(12)
through (14) of this section for each
emissions unit under the PAL through
the PAL effective period.

(ii) At no time (during or after the
PAL effective pericd) are emissions re-
ductions of a PAL pollutant that occur
during the PAL effective period cred-
itable as decreases for purposes of off-
sets under §51.165(a)(3)(1i1) of this chap-
ter unless the level of the PAL is re-
duced by the amount of such emissions
reductions and such reductions would
be creditable in the absence of the
PAL.

(5) Public participation requirements for
PALs. PALs for existing major sta-
tionary sources shall be established, re-
newed, or increased, through a proce-
dure that is consistent with §§51.160
and 51.161 of this chapter. This includes
the requirement that the reviewing au-
thority provide the public with notice
of the proposed approval of a PAL per-
mit and at least a 30-day period for
submittal of public comment. The re-
viewing authority must address all ma-
terial comments before taking final ac-
tion on the permit.

(6) Setting the 10-year actuals PAL
level. (i) Except as provided in para-
graph (w)(6)(ii) of this section, the plan
shall provide that the actuals PAL
level for a major stationary source
shall be established as the sum of the
baseline actual emissions (as defined in
paragraph (b)(47) of this section) of the
PAL pollutant for each emissions unit
at the source; plus an amount equal to
the applicable significant level for the
PAL pollutant under paragraph (b)(23)
of this section or under the Act, which-
ever is lower. When establishing the
actuals PAL level, for a PAL pollutant,
only one consecutive 24-month period
must be used to determine the baseline
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actual emissions for all existing emis-
sions units. However, a different con-
secutive 24-month period may be used
for each different PAL pollutant. Emis-
sions associated with units that were
permanently shut down after this 24-
month period must be subtracted from
the PAL level. The reviewing authority
shall specify a reduced PAL level(s) (in
tons/yr) in the PAL permit to become
effective on the future compliance
date(s) of any applicable Federal or
State regulatory requirement(s) that
the reviewing authority is aware of
prior to issuance of the PAL permit.
For instance, if the source owner or op-
erator will be required to reduce emis-
sions from industrial boilers in half
from baseline emissions of 60 ppm NOx
to a new rule limit of 30 ppm, then the
permit shall contain a future effective
PAL level that is equal to the current
PAL level reduced by half of the origi-
nal baseline emissions of such unit(s).

(ii) For newly constructed units
(which do not include modifications to
existing units) on which actual con-
struction began after the 24-month pe-
riod, in lieu of adding the baseline ac-
tual emissions as specified in para-
graph (W)(6)(1) of this section, the emis-
sions must be added to the PAL level
in an amount equal to the potential to
emit of the units.

(7) Contents of the PAL permit. The
plan shall require that the PAL permit
contain, at a minimum, the informa-
tion in paragraphs (w)(7)(i) through (x)
of this section.

(i) The PAL pollutant and the appli-
cable source-wide emission limitation
in tons per year.

(ii) The PAL permit effective date
and the expiration date of the PAL
(PAL effective period).

(iii) Specification in the PAL permit
that if a major stationary source owner
or operator applies to renew a PAL in
accordance with paragraph (w)10) of
this section before the end of the PAL
effective period, then the PAL shall
not expire at the end of the PAL effec-
tive period. It shall remain in effect
until a revised PAL permit is issued by
the reviewing authority.

(iv) A requirement that emission cal-
culations for compliance purposes in-
clude emissions from startups, shut-
downs and malfunctions.
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(v) A requirement that, once the PAL
expires, the major stationary source is
subject to the requirements of para-
graph (w)(9) of this section.

(vi) The calculation procedures that
the major stationary source owner or
operator shall use to convert the moni-
toring system data to monthly emis-
sions and annual emissions based on a
12-month rolling total for each month
as required by paragraph (w)@3){i) of
this section.

(vil) A requirement that the major
stationary source owner or operator
monitor all emissions units in accord-
ance with the provisions under para-
graph (w)(13) of this section.

(viii) A requirement toc retain the
records required under paragraph
(w)(13) of this section on site. Such
records may be retained in an elec-
tronic format.

(ix) A requirement to submit the re-
ports required under paragraph (w)(14)
of this section by the required dead-
lines.

(x) Any other requirements that the
reviewing authority deems necessary
to implement and enforce the PAL.

(8) PAL effective period and reopening
of the PAL permit. The plan shall re-
quire the information in paragraphs
(w)(8)(1) and (ii) of this section.

(i) PAL effective period. The reviewing
authority shall specify a PAL effective
period of 10 years.

(i) Reopening of the PAL permit. (a)
During the PAL effective period, the
plan shall require the reviewing au-
thority to reopen the PAL permit to:

(I) Correct typographical/calculation
errors made in setting the PAL or re-
flect a more accurate determination of
emissions used to establish the PAL;

(2) Reduce the PAL if the owner or
operator of the major stationary
source creates creditable emissions re-
ductions for use as offsets under
§51.165(a)(3)(ii) of this chapter; and

(3) Revise the PAL to reflect an in-
crease in the PAL as provided under
paragraph (w)(11) of this section.

(b) The plan shall provide the review-
ing authority discretion to reopen the
PAL permit for the following:

(I) Reduce the PAL to reflect newly
applicable Federal requirements (for
example, NSPS) with compliance dates
after the PAL effective date;
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(2) Reduce the PAL consistent with
any other requirement, that is enforce-
able as a practical matter, and that the
State may impose on the major sta-
tionary source under the plan; and

(3) Reduce the PAL if the reviewing
authority determines that a reduction
is necessary to avoid causing or con-
tributing to a NAAQS or PSD incre-
ment violation, or to an adverse im-
pact on an AQRYV that has been identi-
fied for a Federal Class I area by a Fed-
eral Land Manager and for which infor-
mation is available to the general pub-
lic.

(¢) Except for the permit reopening in
paragraph (w)(8)(ii)(a)(I) of this section
for the correction of typographical/cal-
culation errors that do not increase the
PAL level, all reopenings shall be car-
ried out in accordance with the public
participation requirements of para-
graph (w)(5) of this section.

(9) Expiration of a PAL. Any PAL that
is not renewed in accordance with the
procedures in paragraph (w)(10) of this
section shall expire at the end of the
PAL effective period, and the require-
ments in paragraphs (w)(9)(i) through
(v) of this section shall apply.

(i) Bach emissions unit (or each
group of emissions units) that existed
under the PAL shall comply with an al-
lowable emission limitation under a re-
vised permit established according to
the procedures in paragraphs
(wX(9)(iXa) and (b) of this section.

(o) Within the time frame specified
for PAL renewals = in paragraph
(w)(10)(i1) of this section, the major
stationary source shall submit a pro-
posed allowable emission limitation for
each emissions unit (or each group of
emissions units, if such a distribution
is more appropriate as decided by the
reviewing authority) by distributing
the PAL allowable emissions for the
major stationary source among each of
the emissions units that existed under
the PAL. If the PAL had not yet been
adjusted for an applicable requirement
that became effective during the PAL
effective period, as required under
paragraph (w)(10)(v) of this section,
such distribution shall be made as if
the PAL had been adjusted.

(b) The reviewing authority shall de-
cide whether and how the PAL allow-
able emissions will be distributed and
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issue a revised permit incorporating al-
lowable limits for each emissions unit,
or each group of emissions units, as the
reviewing authority determines is ap-
propriate.

(ii) Each emissions unit(s) shall com-
ply with the allowable emission limita-~
tion on a 12-month rolling basis. The
reviewing authority may approve the
use of monitoring systems (source test-
ing,emission factors, etc.) other than
CEMS, CERMS, PEMS or CPMS to
demonstrate compliance with the al-
lowable emission limitation.

(iii) Until the reviewing authority
issues the revised permit incorporating
allowable limits for each emissions
unit, or each group of emissions units,
as required under paragraph (WX9){AXd)
of this section, the source shall con-
tinue to comply with a source-wide,
multi-unit emissions cap equivalent to
the level of the PAL emission limita-
tion.

(iv) Any physical change or change in
the method of operation at the major
stationary source will be subject to
major NSR requirements if such
change meets the definition of major
modification in paragraph (b)(2) of this
section.

(v) The major stationary source
owner or operator shall continue to
comply with any State or Federal ap-
plicable requirements (BACT, RACT,
NSPS, etc.) that may have applied ei-
ther during the PAL effective period or
prior to the PAL effective period ex-
cept for those emission limitations
that had been established pursuant to
paragraph (r)2) of this section, but
were eliminated by the PAL in accord-
ance with the provisions in paragraph
(w)(1)(ii)(c) of this section.

(10) Renewal of a PAL. (1) The review-
ing authority shall follow the proce-
dures specified in paragraph (w)(5) of
this section in approving any request
to renew a PAL for a major stationary
source, and shall provide both the pro-
posed PAL level and a written ration-
ale for the proposed PAL level to the
public for review and comment. During
such public review, any person may
propose a PAL level for the source for
consideration by the reviewing author-
ity.

(i1) Application deadline. The plan
shall require that a major stationary
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source owner or operator shall submit
a timely application to the reviewing
authority to request renewal of a PAL.
A timely application is one that is sub-
mitted at least 6 months prior to, but
not earlier than 18 months from, the
date of permit expiration. This dead-
line for application submittal is to en-
sure that the permit will not expire be-
fore the permit is renewed. If the owner
or operator of a major stationary
source submits a complete application
to renew the PAL within this time pe-
riod, then the PAL shall continue to be
effective until the revised permit with
the renewed PAL is issued.

(iii) Application requirements. The ap-
plication to renew a PAL permit shall
contain the information required in
paragraphs (w)(10)(iii) (a) through (d) of
this section.

(a) The information required in para-
graphs (w)(3)(i) through (iii) of this sec-
tion.

(b) A proposed PAL level.

(c) The sum of the potential to emit
of all emissions units under the PAL
(with supporting documentation).

(d) Any other information the owner
or operator wishes the reviewing au-
thority to consider in determining the
appropriate level for renewing the
PAL.

(iv) PAL adjustment. In determining
whether and how to adjust the PAL,
the reviewing authority shall consider
the options outlined in paragraphs
(w)(10)(iv) (a) and (b) of this section.
However, in no case may any such ad-
justment fail to comply with paragraph
(wW)(10)(iv)(c) of this section.

(a) If the emissions level calculated
in accordance with paragraph (w)(6) of
this section is equal to or greater than
80 percent of the PAL level, the review-
ing authority may renew the PAL at
the same level without considering the
factors set forth in  paragraph
(W)(1O)(Iv)(b) of this section; or

(b) The reviewing authority may set
the PAL at a level that it determines
to be more representative of the
source’s baseline actual emissions, or
that it determines to be appropriate
considering air quality needs, advances
in control technology, anticipated eco-
nomic growth in the area, desire to re-
ward or encourage the source’s vol-
untary emissions reductions, or other
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factors as specifically identified by the
reviewing authority in its written ra-
tionale.

(c) Notwithstanding paragraphs
(WX(10)(iv) (a) and (b) of this section:

(1) If the potential to emit of the
major stationary source is less than
the PAL, the reviewing authority shall
adjust the PAL to a level no greater
than the potential to emit of the
source; and

(2) The reviewing authority shall not
approve a renewed PAL level higher
than the current PAL, unless the
major stationary source has complied
with the provisions of paragraph (w)(11)
of this section (increasing a PAL).

(v) If the compliance date for a State
or Federal requirement that applies to
the PAL source occurs during the PAL
effective period, and if the reviewing
authority has not already adjusted for
such requirement, the PAL shall be ad-
justed at the time of PAL permit re-
newal or title V permit renewal, which-
ever occurs first.

(11) Increasing a PAL during the PAL
effective period. (i) The plan shall re-
quire that the reviewing authority may
increase a PAL emission limitation
only if the major stationary source
complies with the provisions in para-
graphs (w)(11)(i) (a) through (d) of this
section.

(@) The owner or operator of the
major stationary source shall submit a
complete application to request an in-
crease in the PAL limit for a PAL
major modification. Such application
shall identify the emissions unit(s)
contributing to the increase in emis-
sions so as to cause the major sta-
tionary source’s emissions to equal or
exceed its PAL.

(b) As part of this application, the
major stationary source owner or oper-
ator shall demonstrate that the sum of
the baseline actual emissions of the
small emissions units, plus the sum of
the baseline actual emissions of the
significant and major emissions units
assuming application of BACT equiva-
lent controls, plus the sum of the al-
lowable emissions of the new or modi-
fied emissions unit(s), exceeds the
PAL. The level of control that would
result from BACT equivalent controls
on each significant or major emissions
unit shall be determined by conducting
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a new BACT analysis at the time the
application is submitted, unless the
emissions unit is currently required to
comply with a BACT or LAER require-
ment that was established within the
preceding 10 years. In such a case, the
assumed control level for that emis-
sions unit shall be equal to the level of
BACT or LAER with which that emis-
sions unit must currently comply.

(¢) The owner or operator obtains a
major NSR permit for all emissions
unit(s) identified in paragraph
(w)(11)(i)(a) of this section, regardless
of the magnitude of the emissions in-
crease resulting from them (that is, no
significant levels apply). These emis-
sions unit(s) shall comply with any
emissions requirements resulting from
the major NSR process (for example,
BACT), even though they have also be-
come subject to the PAL or continue to
be subject to the PAL.

(d)y The PAL permit shall require
that the increased PAL level shall be
effective on the day any emissions unit
that is part of the PAL major modifica-
tion becomes operational and begins to
emit the PAL pollutant.

(ii) The reviewing authority shall
calculate the new PAL as the sum of
the allowable emissions for each modi-
fied or new emissions unit, plus the
sum of the baseline actual emissions of
the significant and major emissions
units (assuming application of BACT
equivalent controls as determined in
accordance with paragraph (w)(11)(i}b)
of this section), plus the sum of the
baseline actual emissions of the small
emissions units.

(iii) The PAL permit shall be revised
to reflect the increased PAL level pur-
suant to the public notice require-
ments of paragraph (w)(d) of this sec-
tion.

(12)  Monitoring requirements  for
PALs—(1) General requirements. (a) Bach
PAL permit must contain enforceable
requirements for the monitoring sys-
tem that accurately determines
plantwide emissions of the PAL pollut-
ant in terms of mass per unit of time.
Any monitoring system authorized for
use in the PAL permit must be based
on sound science and meet generally
acceptable scientific procedures for
data quality and manipulation. Addi-
tionally, the information generated by
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such system must meet minimum legal
requirements for admissibility in a ju-
dicial proceeding to enforce the PAL
permit.

(b) The PAL monitoring system must
employ one or more of the four general
monitoring approaches meeting the
minimum requirements set forth in
paragraphs (w)(12)(ii) (a) through (d) of
this section and must be approved by
the reviewing authority.

) Notwithstanding paragraph
(w)(12)(i)(b) of this section, you may
also employ an alternative monitoring
approach that meets paragraph
(wW)(12)(i)(a) of this section if approved
by the reviewing authority.

(d) Failure to use a monitoring sys-
tem that meets the requirements of
this section renders the PAL invalid.

(ii) Minimum performance require- .
ments for approved monitoring ap-
proaches. The following are acceptable
general monitoring approaches when
conducted in accordance with the min-
imum requirements in paragraphs
(w)(12)(iii) through (ix) of this section:

(a) Mass balance calculations for ac-
tivities using coatings or solvents;

(b)Y CEMS;

(¢) CPMS or PEMS; and

(d) Emission factors.

(iii) Mass balance calculations. An
owner or operator using mass balance
calculations to monitor PAL pollutant
emissions from activities using coating
or solvents shall meet the following re-
guirements: B

(a) Provide a demonstrated means of
validating the published content of the
PAL pollutant that is contained in or
created by all materials used in or at
the emissions unit;

(b) Assume that the emissions unit
emits all of the PAL pollutant that is
contained in or created by any raw ma-
terial or fuel used in or at the emis-
sions unit, if it cannot otherwise be ac-
counted for in the process; and

(c) Where the vendor of a material or
fuel, which is used in or at the emis-
sions unit, publishes a range of pollut-
ant content from such material, the
owner or operator must use the highest
value of the range to calculate the PAL
pollutant emissions unless the review-
ing authority determines there is site-
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specific data or a site-specific moni-
toring program to support another con-
tent within the range.

(iv) CEMS. An owner or operator
using CEMS to monitor PAL pollutant
emissions shall meet the following re-
quirements:

(a) CEMS must comply with applica-
ble Performance Specifications found
in 40 CFR part 60, appendix B; and

(b) CEMS must sample, analyze, and
record data at least every 15 minutes
while the emissions unit is operating.

(v) CPMS or PEMS. An owner or op-
erator using CPMS or PEMS to mon-
itor PAL pollutant emissions shall
meet the following requirements:

(a) The CPMS or the PEMS must be
based on current site-specific data
demonstrating a correlation between
the monitored parameter(s) and the
PAL pollutant emissions across the
range of operation of the emissions
unit; and

(b) Bach CPMS or PEMS must sam-
ple, analyze, and record data at least
every 15 minutes, or at another less
frequent interval approved by the re-
viewing authority, while the emissions
unit is operating.

(vi) Emission factors. An owner or
operator using emission factors to
monitor PAL pollutant emissions shall
meet the following requirements:

(a) All emission factors shall be ad-
justed, if appropriate, to account for
the degree of uncertainty or limita-
tions in the factors’ development;

(b) The emissions unit shall operate
within the designated range of use for
the emission factor, if applicable; and

(¢) If technically practicable, the
owner or operator of a significant emis-
sions unit that relies on an emission
factor to calculate PAL pollutant
emissions shall conduct validation
testing to determine a site-specific
emission factor within 6 months of
PAL permit issuance, unless the re-
viewing authority determines that
testing is not required.

(viil) A source owner or operator must
record and report maximum potential
emissions without considering enforce-
able emission Ilimitations or oper-
ational restrictions for an emissions
unit during any period of time that
there is no monitoring data, unless an-
other method for determining emis-
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sions during such periods is specified in
the PAL permit.

(viii) Notwithstanding the require-
ments in paragraphs (w)(12)(iii)
through (vii) of this section, where an
owner or operator of an emissions unit
cannot demonstrate a correlation be-
tween the monitored parameter(s) and
the PAL pollutant emissions rate at all
operating points of the emissions unit,
the reviewing authority shall, at the
time of permit issuance:

(a) HEstablish default value(s) for de-
termining compliance with the PAL
based on the highest potential emis-
sions reasonably estimated at such op-
erating point(s); or

(b) Determine that operation of the
emissions unit during operating condi-
tions when there is no correlation be-
tween monitored parameter(s) and the
PAL pollutant emissions is a violation
of the PAL.

(ix) Re-validation. All data used to
establish the PAL pollutant must be
re-validated through performance test-
ing or other scientifically valid means
approved by the reviewing authority.
Such testing must occur at least once
every b years after issuance of the
PAL.

(13) Recordkeeping requirements. (1)
The PAL permit shall require an owner
or operator to retain a copy of all
records necessary to determine compli-
ance with any requirement of para-
graph (w) of this section and of the
PAL, including a determination of each
emissions unit’s 12-month rolling total
emissions, for 5 years from the date of
such record.

(ii) The PAL permit shall require an
owner or operator to retain a copy of
the following records, for the duration
of the PAL effective period plus 5
years:

(a) A copy of the PAL permit applica-
tion and any applications for revisions
to the PAL; and

(b) Each annual certification of com-
pliance pursuant to title V and the
data relied on in certifying the compli-
ance.

(14) Reporting and notification require-
ments. The owner or operator shall sub-
mit semi-annual monitoring reports
and prompt deviation reports to the re-
viewing authority in accordance with
the applicable title V operating permit
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program. The reports shall meet the re-
quirements in paragraphs (w)(14)(i)
through (iii) of this section.

(i) Semi-annual report. The semi-an-
nual report shall be submitted to the
reviewing authority within 30 days of
the end of each reporting period. This
report shall contain the information
required in paragraphs (w)(14)(i)(a)
through (g) of this section.

(a) The identification of owner and
operator and the permit number.

(b) Total annual emissions (tons/
yvear) based on a 12-month rolling total
for each month in the reporting period
recorded pursuant to paragraph
(w)(13)(1) of this section.

(¢) All data relied upon, including,
but not limited to, any Quality Assur-
ance or Quality Control data, in calcu-
lating the monthly and annual PAL
pollutant emissions.

(d) A list of any emissions units
modified or added to the major sta-
tionary source during the preceding 6-
month period.

(e) The number, duration, and cause
of any deviations or monitoring mal-
functions (other than the time associ-
ated with zero and span calibration
checks), and any corrective action
taken.

(f) A notification of a shutdown of
any monitoring system, whether the
shutdown was permanent or tem-
porary, the reason for the shutdown,
the anticipated date that the moni-
toring system will be fully operational
or replaced with another monitoring
system, and whether the emissions
unit monitored by the monitoring sys-
tem continued to operate, and the cal-
culation of the emissions of the pollut-
ant or the number determined by
method included in the permit, as pro-
vided by paragraph (w)(12)(vii) of this
section.

(g) A signed statement by the respon-
sible official (as defined by the applica-
ble title V operating permit program)
certifying the truth, accuracy, and
completeness of the information pro-
vided in the report.

(ii) Deviation report. The major sta-
tionary source owner or operator shall
promptly submit reports of any devi-
ations or exceedance of the PAL re-
quirements, including periods where no
monitoring is available. A report sub-
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mitted pursuant to §70.6(a)(3)(1ii}B) of
this chapter shall satisfy this reporting
requirement. The deviation reports
shall be submitted within the time lim-
its prescribed by the applicable pro-
gram implementing §70.6(a)(3)(iii}(B) of
this chapter. The reports shall contain
the following information:

(a) The identification of owner and
operator and the permit number;

(b) The PAL requirement that experi-
enced the deviation or that was exceed-
ed;

(¢) Emissions resulting from the devi-
ation or the exceedance; and

(d) A signed statement by the respon-
sible official (as defined by the applica-
ble title V operating permit program)
certifying the truth, accuracy, and
completeness of the information pro-
vided in the report.

(ii1) Re-validation results. The owner
or operator shall submit to the review-
ing authority the results of any re-vali-
dation test or method within three
months after completion of such test
or method.

(15) Transition requirements. (i) No re-
viewing authority may issue a PAL
that does not comply with the require-
ments in paragraphs (w)(1) through (15)
of this section after the Administrator
has approved regulations incorporating
these requirements into a plan.

(ii) The reviewing authority may su-
persede any PAL which was established
prior to the date of approval of the
plan by the Administrator with a PAL
that complies with the requirements of
paragraphs (w)(1) through (15) of this
section.

(x) If any provision of this section, or
the application of such provision to
any person or circumstance, is held in-
valid, the remainder of this section, or
the application of such provision to
persons or circumstances other than
those as to which it is held invalid,
shall not be affected thereby.

(y) Equipment replacement provision.
Without regard to other consider-
ations, routine maintenance, repair
and replacement includes, but is not
limited to, the replacement of any
component of a process unit with an
identical or functionally equivalent
component(s), and maintenance and re-
pair activities that are part of the re-
placement activity, provided that all of
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the requirements in paragraphs (y)(1)
through (3) of this section are met.

(1) Capital Cost threshold for Equip-
ment Replacement. (1) For an electric util-
ity steam generating unit, as defined in
§51.166(b)(30), the fixed capital cost of
the replacement component(s) plus the
cost of any associated maintenance and
repair activities that are part of the re-
placement shall not exceed 20 percent
of the replacement value of the process
unit, at the time the equipment is re-
placed. For a process unit that is not
an electric utility steam generating
unit the fixed capital cost of the re-
placement component(s) plus the cost
of any associated maintenance and re-
pair activities that are part of the re-
placement shall not exceed 20 percent
of the replacement value of the process
unit, at the time the equipment is re-
placed.

(ii) In determining the replacement
value of the process unit; and, except
as otherwise allowed under paragraph
(y)(1)(iii) of this section, the owner or
operator shall determine the replace-
ment value of the process unit on an
estimate of the fixed capital cost of
constructing a new process unit, or on
the current appraised value of the proc-
ess unit.

(iii) As an alternative to paragraph
(y)(1)(ii1) of this section for determining
the replacement value of a process
unit, an owner or operator may choose
to use insurance value (where the in-
surance value covers only complete re-
placement), investment value adjusted
for inflation, or another accounting
procedure if such procedure is based on
Generally Accepted Accounting Prin-
ciples, provided that the owner or oper-
ator sends a notice to the reviewing au-
thority. The first time that an owner
or operator submits such a notice for a
particular process unit, the notice may
be submitted at any time, but any sub-
sequent notice for that process unit
may be submitted only at the begin-
ning of the process unit’s fiscal year.
Unless the owner or operator submits a
notice to the reviewing authority, then
paragraph (y)(1)(ii) of this section will
be used to establish the replacement
value of the process unit. Once the
owner or operator submits a notice to
use an alternative accounting proce-
dure, the owner or operator must con-
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tinue to use that procedure for the en-
tire fiscal year for that process unit. In
subsequent fiscal years, the owner or
operator must continue to use this se-
lected procedure unless and until the
owner or operator sends another notice
to the reviewing authority selecting
another procedure consistent with this
paragraph or paragraph (y)(1)(ii) of this
section at the beginning of such fiscal
year.

(2) Basic design parameters. The re-
placement does not change the basic
design parameter(s) of the process unit
to which the activity pertains.

(i) Except as provided in paragraph
(y)(2)(iii) of this section, for a process
unit at a steam electric generating fa-
cility, the owner or operator may se-
lect as its basic design parameters ei-
ther maximum hourly heat input and
maximum hourly fuel consumption
rate or maximum hourly electric out-
put rate and maximum steam flow
rate. When establishing fuel consump-
tion specifications in terms of weight
or volume, the minimum fuel quality
based on British Thermal Units con-
tent shall be used for determining the
basic design parameter(s) for a coal-
fired electric utility steam generating
unit.

(ii) Except as provided in paragraph
(yX2)(iii) of this section, the basic de-
sign parameter(s) for any process unit
that is not at a steam electric gener-
ating facility are maximum rate of fuel
or heat input, maximum rate of mate-
rial input, or maximum rate of product
output. Combustion process units will
typically use maximum rate of fuel
input. For sources having multiple end
products and raw materials, the owner
or operator should consider the pri-
mary product or primary raw material
when selecting a basic design param-
eter.

(iii) If the owner or operator believes
the basic design parameter(s) in para-
graphs (y)(2)(1) and (ii) of this section
is not appropriate for a specific indus-
try or type of process unit, the owner
or operator may propose to the review-
ing authority an alternative basic de-
sign parameter(s) for the source’s proc-
ess unit(s). If the reviewing authority
approves of the use of an alternative
basic design parameter(s), the review-
ing authority shall issue a permit that
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is legally enforceable that records such
basic design parameter(s) and requires
the owner or operator to comply with
such parameter(s).

(iv) The owner or operator shall use
credible information, such as results of
historic maximum capability tests, de-
sign information from the manufac-
turer, or engineering calculations, in
establishing the magnitude of the basic
design parameter(s) specified in para-
graphs (y)(2)(i) and (ii) of this section.

(v) If design information is not avail-
able for a process unit, then the owner
or operator shall determine the process
unit’s basic design parameter(s) using
the maximum value achieved by the
process unit in the five-year period im-
mediately preceding the planned activ-
ity.

(vi) Efficiency of a process unit is not
a basic design parameter.

(3) The replacement activity shall
not cause the process unit to exceed
any emission limitation, or operational
limitation that has the effect of con-
straining emissions, that applies to the
process unit and that is legally en-
forceable. ;

NOTE TO PARAGRAPH (y): By a court order
on December 24, 2003, this paragraph (y) is
stayed indefinitely. The stayed provisions
will become effective immediately if the
court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

(Secs. 101(b)(1), 110, 160-169, 171-178, and
301(a), Clean Air Act, as amended (42 U.S.C.
7401(b)(1), 7410, 7470-7479, 7501-7508, and
7601(a)); sec. 129(a), Clean Air Act Amend-
ments of 1977 (Pub. L. 95-95, 91 Stat. 685 (Aug.
7, 1977)))

[43 FR 26382, June 19, 1978]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §51.166, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

EFFECTIVE DATE NOTE: At 76 FR 175563, Mar.
30, 2011, §51.166 paragraphs (b)}2)v) and
(b)(3)(iii)(d) are stayed indefinitely.

Subpart J—Ambient Air Quality
Surveillance

AUTHORITY: Secs. 110, 301(a), 313, 319, Clean
Ailr Act (42 U.8.C. 7410, 7601(a), 7613, 7619).
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§51.190 Ambient air quality moni-
toring requirements.

The requirements for monitoring am-
bient air quality for purposes of the
plan are located in subpart C of part 58
of this chapter.

{44 FR 27569, May 10, 1979]
Subpart K—Source Survelliance

SOURCE: 51 FR 40673, Nov. 7, 1986, unless
otherwise noted.

§51.210 General.

Each plan must provide for moni-
toring the status of compliance with
any rules and regulations that set forth
any portion of the control strategy.
Specifically, the plan must meet the
requirements of this subpart.

§51.211 Emission reports and record-
keeping.

The plan must provide for legally en-
forceable procedures for requiring own-
ers or operators of stationary sources
to maintain records of and periodically
report to the State—

(a) Information on the nature and
amount of emissions from the sta-
tionary sources; and

(b) Other information as may be nec-
essary to enable the State to determine
whether the sources are in compliance
with applicable portions of the control
strategy.

§51.212 Testing, inspection, enforce-
ment, and complaints.

The plan must provide for—

(a) Periodic testing and inspection of
stationary sources; and

(b) Establishment of a system for de-
tecting violations of any rules and reg-
ulations through the enforcement of
appropriate visible emission limita-
tions and for investigating complaints.

(c) Enforceable test methods for each
emission limit specified. in the plan.
For the purpose of submitting compli-
ance certifications or establishing
whether or not a person has violated or
is in violation of any standard in this
part, the plan must not preclude the
use, including the exclusive use, of any
credible evidence or information, rel-
evant to whether a source would have
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§52.21 Prevention of significant dete-
rioration of air quality.

(a)(1) Plan disapproval. The provisions
of this section are applicable to any
State implementation plan which has
been disapproved with respect to pre-
vention of significant deterioration of
air quality in any portion of any State
where the existing air quality is better
than the national ambient air quality
standards. Specific disapprovals are
listed where applicable, in subparts B
through DDD of this part. The provi-
sions of this section have been incor-
porated by reference into the applica-
ble implementation plans for various
States, as provided in subparts B
through DDD of this part. Where this
section is so incorporated, the provi-
sions shall also be applicable to all
lands owned by the Federal Govern-
ment and Indian Reservations located
in such State. No disapproval with re-
spect to a State’s failure to prevent
significant deterioration of air guality
shall invalidate or otherwise affect the
obligations of States, emission sources,
or other persons with respect to all
portions of plans approved or promul-
gated under this part.

(2) Applicability procedures. (i) The re-
quirements of this section apply to the
construction of any new major sta-
tionary source (as defined in paragraph
(b)(1) of this section) or any project at
an existing major stationary source in
an area designated as attainment or
unclassifiable under sections
107¢A)(1)(A)Xii) or (iii) of the Act.

(ii) The requirements of paragraphs
(j) through (r) of this section apply to
the construction of any new major sta-
tionary source or the major modifica-
tion of any existing major stationary
source, except as this section otherwise
provides.

(iii) No new major stationary source
or major modification to which the re-
quirements of paragraphs (j) through
(r)(5) of this section apply shall begin
actual construction without a permit
that states that the major stationary
source or major modification will meet
those requirements. The Administrator
has authority to issue any such permit.

(iv) The requirements of the program
will be applied in accordance with the
principles set out in paragraphs
(a)(2)(iv)(a) through (f) of this section.
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(a) Except as otherwise provided in
paragraphs (a)(2)}(v) and (vi) of this sec-
tion, and consistent with the definition
of major modification contained in
paragraph (b)2) of this section, a
project is a major modification for a
regulated NSR pollutant if it causes
two types of emissions increases—a sig-
nificant emissions increase (as defined
in paragraph (b)(40) of this section),
and a significant net emissions in-
crease (as defined in paragraphs (b)(3)
and (b)(23) of this section). The project
is not a major modification if it does
not cause a significant emissions in-
crease. If the project causes a signifi-
cant emissions increase, then the
project is a major modification only if
it also results in a significant net emis-
sions increase.

() The procedure for calculating (be-
fore beginning actual construction)
whether a significant emissions in-
crease (i.e., the first step of the proc-
ess) will occur depends upon the type of
emissions units being modified, accord-
ing to paragraphs (a)(2)(iv)(c) through
(fy of this section. The procedure for
calculating (before beginning actual
construction) whether a significant net
emissions increase will occur at the
major stationary source (i.e., the sec-
ond step of the process) is contained in
the definition in paragraph (b)(3) of
this section. Regardless of any such
preconstruction projections, a major
modification results if the project
causes a significant emissions increase
and a significant net emissions in-
crease.

(c) Actual-to-projected-actual applica-
bility test for projects that only involve
existing emissions wunits. A significant
emissions increase of a regulated NSR
pollutant is projected to occur if the
sum of the difference between the pro-
jected actual emissions (as defined in
paragraph (b)41) of this section) and
the baseline actual emissions (as de-
fined in paragraphs (b)(48)(i) and (ii) of
this section), for each existing emis-
sions unit, equals or exceeds the sig-
nificant amount for that pollutant (as
defined in paragraph (b)}23) of this sec-
tion).

(d) Actual-to-potential test for projects
that only involve construction of a new
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emissions unit(s). A significant emis-
sions increase of a regulated NSR pol-
lutant is projected to occur if the sum
of the difference between the potential
to emit (as defined in paragraph (b)(4)
of this section) from each new emis-
sions unit following completion of the
project and the baseline actual emis-
sions (as defined in paragraph
(b)(48)(iii) of this section) of these units
before the project equals or exceeds the
significant amount for that pollutant
(as defined in paragraph (b)(23) of this
section).

(e) [Reserved]

() Hybrid test for projects that involve
multiple types of emissions units. A sig-
nificant emissions increase of a regu-
lated NSR pollutant is projected to
occur if the sum of the emissions in-
creases for each emissions unit, using
the method specified in paragraphs
(@)(2)(iv)(c) through (d) of this-section
as applicable with respect to each
emissions unit, for each type of emis-
sions unit equals or exceeds the signifi-
cant amount for that pollutant (as de-
fined in paragraph (b)(23) of this sec-
tion).

(v) For any major stationary source
for a PAL for a regulated NSR pollut-
ant, the major stationary source shall
comply with the requirements under
paragraph (aa) of this section.

(b) Definitions. For the purposes of
this section:

(1)(1) Major stationary source means:

(a) Any of the following stationary
sources of air pollutants which emits,
or has the potential to emit, 100 tons
per year or more of any regulated NSR
pollutant: Fossil fuel-fired steam elec-
tric plants of more than 250 million
British thermal units per hour heat
input, coal cleaning plants (with ther-
mal dryers), kraft pulp mills, portland
cement plants, primary zinc smelters,
iron and steel mill plants, primary alu-
minum ore reduction plants (with ther-
mal dryers), primary copper smelters,
municipal incinerators capable of
charging more than 250 tons of refuse
per day, hydrofluoric, sulfuric, and ri-
tric acid plants, petroleum refineries,
lime plants, phosphate rock processing
plants, coke oven batteries, sulfur re-
covery plants, carbon black plants (fur-
nace process), primary lead smelters,
fuel conversion plants, sintering
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plants, secondary metal production
plants, chemical process plants (which
does not include ethanol production fa-
cilities that produce ethanol by nat-
ural fermentation included in NAICS
codes 325193 or 312140), fossil-fuel boil-
ers (or combinations thereof) totaling
more than 250 million British thermal
units per hour heat input, petroleum
storage and transfer units with a total
storage capacity exceeding 300,000 bar-
rels, taconite ore processing plants,
glass fiber processing plants, and char-
coal production plants;

(b) Notwithstanding the stationary
source size specified in paragraph
(b)(1)(1) of this section, any stationary
source which emits, or has the poten-
tial to emit, 250 tons per year or more
of a regulated NSR pollutant; or

(¢) Any physical change that would
occur at a stationary source not other-
wise qualifying under paragraph (b)(1)
of this section, as a major stationary
source, if the changes would constitute
a major stationary source by itself.

(i1) A major source that is major for
volatile organic compounds or NOx
shall be considered major for ozone.

(iii) The fugitive emissions of a sta-
tionary source shall not be included in
determining for any of the purposes of
this section whether it is a major sta-
tionary source, unless the source be-
longs to one of the following categories
of stationary sources:

(a) Coal cleaning plants (with ther-
mal dryers); '

(b) Kraft pulp mills;

(¢) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

(f) Primary aluminum ore reduction
plants;

(g) Primary copper smelters;

(h) Municipal incinerators capable of
charging more than 250 tons of refuse
per day;

(i) Hydrofluoric,
acid plants;

(/) Petroleum refineries;

(k) Lime plants;

(I) Phosphate rock processing plants;

(m) Coke oven batteries;

(n) Sulfur recovery plants;

(o) Carbon black plants (furnace
process);

(p) Primary lead smelters;

(@) Fuel conversion plants;

sulfuric, or nitric
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(r) Sintering plants;

(s) Secondary metal production
plants;
() Chemical process plants—The

term chemical processing plant shall
not include ethanol production facili-
ties that produce ethanol by natural
fermentation included in NAICS codes
325193 or 312140;

(u) Fossil-fuel boilers (or combina-
tion thereof) totaling more than 250
million British thermal units per hour
heat input;

(v) Petroleum storage and transfer
units with a total storage capacity ex-
ceeding 300,000 barrels;

(w) Taconite ore processing plants;

() Glass fiber processing plants;

() Charcoal production plants;

(2) Fossil fuel-fired steam electric
plants of more that 250 million British
thermal units per hour heat input, and

(aa) Any other stationary source cat-
egory which, as of August 7, 1980, is
being regulated under section 111 or 112
of the Act.

(2)(1) Major modification means any
physical change in or change in the
method of operation of a major sta-
tionary source that would result in: a
significant emissions increase (as de-
fined in paragraph (b)(40) of this sec-
tion) of a regulated NSR pollutant (as
defined in paragraph (b)(50) of this sec-
tion); and a significant net emissions
increase of that pollutant from the
major stationary source.

(ii) Any significant emissions in-
crease (as defined at paragraph (b)(40)
of this section) from any emissions
units or net emissions increase (as de-
fined in paragraph (b)(3) of this sec-
tion) at a major stationary source that
is significant for volatile organic com-
pounds or NOx shall be considered sig-
nificant for ozone.

(iii) A physical change or change in
the method of operation shall not in-
clude:

(a) Routine maintenance, repair and
replacement. Routine maintenance, re-
pair and replacement shall include, but
not be limited to, any activity(s) that
meets the requirements of the equip-
ment replacement provisions contained
in paragraph (cc) of this section;

NOTE TO PARAGRAPH (b)(2)(iii)(a): By court
order on December 24, 2003, the second sen-
tence of this paragraph (b)2)(iii)(a) is stayed
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indefinitely. The stayed provisions will be-
come effective immediately if the court ter-
minates the stay. At that time, EPA will
publish a document in the FEDERAL REG-
ISTER advising the public of the termination
of the stay.

(b) Use of an alternative fuel or raw
material by reason of an order under
sections 2 (a) and (b) of the Energy
Supply and Environmental Coordina-
tion Act of 1974 (or any superseding
legislation) or by reason of a natural
gas curtailment plant pursuant to the
Federal Power Act;

(c) Use of an alternative fuel by rea-
son of an order or rule under section
125 of the Act;

(d) Use of an alternative fuel at a
steam generating unit to the extent
that the fuel is generated from munic-
ipal solid waste;

(e) Use of an alternative fuel or raw
material by a stationary source which:

(1) The source was capable of accom-
modating before January 6, 1975, unless
such change would be prohibited under
any federally enforceable permit condi-
tion which was established after Janu-
ary 6, 1975 pursuant to 40 CFR 52.21 or
under regulations approved pursuant to
40 CFR subpart I or 40 CFR 51.166; or

(2) The source is approved to use
under any permit issued under 40 CFR
52.21 or under regulations approved
pursuant to 40 CFR 51.166;

() An increase in the hours of oper-
ation or in the production rate, unless
such change would be prohibited under
any federally enforceable permit condi-
tion which was established after Janu-
ary 6, 1975, pursuant to 40 CFR 52.21 or
under regulations approved pursuant to
40 CFR subpart I or 40 CFR 51.166.

(9) Any change in ownership at a sta-
tionary source.

(h) [Reserved}

(i) The installation, operation, ces-
sation, or removal of a temporary
clean coal technology demonstration
project, provided that the project com-
plies with:

(I) The State implementation plan
for the State in which the project is lo-
cated, and

(2) Other reguirements necessary to
attain and maintain the national ambi-
ent air quality standards during the
project and after it is terminated.
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(/) The installation or operation of a
permanent clean coal technology dem-
onstration project that constitutes
repowering, provided that the project
does not result in an increase in the po-
tential to emit of any regulated pollut-
ant emitted by the unit. This exemp-
tion shall apply on a pollutant-by-pol-
lutant basis.

(k) The reactivation of a very clean
coal-fired electric utility steam gener-
ating unit.

(iv) This definition shall not apply
with respect to a particular regulated
NSR pollutant when the major sta-
tionary source is complying with the
requirements under paragraph (aa) of
this section for a PAL for that pollut-
ant. Instead, the definition at para-
graph (aa)(2)(viii) of this section shall
apply.

(v) Fugitive emissions shall not be
included in determining for any of the
purposes of this section whether a
physical change in or change in the
method of operation of a major sta-
tionary source is a major modification,
unless the source belongs to one of the
source categories listed in paragraph
(b)(1)(iii) of this section.

(3)(1) Net emissions increase means,
with respect to any regulated NSR pol-
lutant emitted by a major stationary
source, the amount by which the sum
of the following exceeds zero: -

(a) The increase in emissions from a
particular physical change or change in
the method of operation at a sta-
tionary source as calculated pursuant
to paragraph (a)(2)(iv) of this section;
and

(b) Any other increases and decreases
in actual emissions at the major sta-
tionary source that are contempora-
neous with the particular change and
are otherwise creditable. Baseline ac-
tual emissions for calculating in-
creases and decreases under this para-
graph (b)(3)(1)(b) shall be determined as
provided in paragraph (b)(48) of this
section, except  that paragraphs
(b)(48)(i)(c) and (b)(48)(ii)(d) of this sec-
tion shall not apply.

(i1) An increase or decrease in actual
emissions is contemporaneous with the
increase from the particular change
only if it occurs between:
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(a) The date five years before con-
struction on the particular change
commences; and

(b) The date that the increase from
the particular change occurs.

(iii) An increase or decrease in actual
emissions is creditable only if:

(a) The Administrator or other re-
viewing authority has not relied on it
in issuing a permit for the source under
this section, which permit is in effect
when the increase in actual emissions
from the particular change occurs; and

(b) The increase or decrease in emis-
sions did not occur at a Clean Unit ex-
cept as provided in paragraphs (x)(8)
and (y¥)(10) of this section.

(c) As it pertains to an increase or de-
crease in fugitive emissions (to the ex-
tent quantifiable), it occurs at an emis-
sions unit that is part of one of the
source categories listed in paragraph
(b)(1)(iii) of this section or it occurs at
an emission unit that is located at a
major stationary source that belongs
to one of the listed source cat-
egories.(iv) An increase or decrease in
actual emissions of sulfur dioxide, par-
ticulate matter, or nitrogen oxides
that occurs before the applicable minor
source baseline date is creditable only
if it is required to be considered in cal-
culating the amount of maximum al-
lowable increases remaining available.

(v) An increase in actual emissions is
creditable only to the extent that the
new level of actual emissions exceeds
the old level.

(vi) A decrease in actual emissions is
creditable only to the extent that:

(a) The old level of actual emissions
or the old level of allowable emissions,
whichever is lower, exceeds the new
level of actual emissions;

(b) It is enforceable as a practical
matter at and after the time that ac-
tual construction on the particular
change begins.

(¢) It has approximately the same
qualitative significance for public
health and welfare as that attributed
to the increase from the particular
change; and

(vii) [Reserved]

(viii) An increase that results from a
physical change at a source occurs
when the emissions unit on which con-
struction occurred becomes oper-
ational and begins to emit a particular

Addendum-096



Case: 14-2274

§52.21

(20) Fugitive emissions means those
emissions which could not reasonably
pass through a stack, chimney, vent, or
other functionally equivalent opening.

(21)() Actual emissions means the ac-
tual rate of emissions of a regulated
NSR pollutant from an emissions unit,
as determined in accordance with para-
graphs (b)(21)(ii) through (iv) of this
section, except that this definition
shall not apply for calculating whether
a significant emissions increase has oc-
curred, or for establishing a PAL under
paragraph (aa) of this section. Instead,
paragraphs (b)(41) and (b)(48) of this
section shall apply for those purposes.

(ii) In general, actual emissions as of
a particular date shall equal the aver-
age rate, in tons per year, at which the
unit actually emitted the pollutant
during a consecutive 24-month period
which precedes the particular date and
which is representative of normal
source operation. The Administrator
shall allow the use of a different time
period upon a determination that it is
more representative of normal source
operation. Actual emissions shall be
calculated using the unit’s actual oper-
ating hours, production rates, and
types of materials processed, stored, or
combusted during the selected time pe-
riod.

(iii) The Administrator may presume
that source-specific allowable emis-
sions for the unit are equivalent to the
actual emissions of the unit.

(iv) For any emissions unit that has
not begun normal operations on the
particular date, actual emissions shall
equal the potential to emit of the unit
on that date.

(22) Complete means, in reference to
an application for a permit, that the
application contains all of the informa-
tion necessary for processing the appli-
cation.

(23)(1) Significant means, in reference
to a net emissions increase or the po-
tential of a source to emit any of the
following pollutants, a rate of emis-
sions that would equal or exceed any of
the following rates:

POLLUTANT AND EMISSIONS RATE

Carbon monoxide: 100 tons per year (tpy)

Nitrogen oxides: 40 tpy

Sulfur dioxide: 40 tpy

Particulate matter: 25 tpy of particulate
matter emissions
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PM,q: 15 tpy

PM,s: 10 tpy of direct PM» s emissions; 40 tpy
of sulfur dioxide emissions; 40 tpy of nitro-
gen oxide emissions unless demonstrated
not to be a PM,s precursor under para-
graph (b)(50) of this section

Ozone: 40 tpy of volatile organic compounds
or nitrogen oxides

Lead: 0.6 tpy

Fluorides: 3 tpy

Sulfuric acid mist: 7 tpy

Hydrogen sulfide (H>S): 10 tpy

Total reduced sulfur (including H,S): 10 tpy

Reduced sulfur compounds (including H,S):
10 tpy

Municipal waste combustor organics (meas-

ured as total tetra-through  octa-
chlorinated dibenzo-p-dioxins and
dibenzofurans): 3.2x10~¢ megagrams per

year (3.5x10~¢ tons per year)

Municipal waste combustor metals (meas-
ured as particulate matter): 14 megagrams
per year (15 tons per year)

Municipal waste combustor acid gases
(measured as sulfur dioxide and hydrogen
chloride): 36 megagrams per year (40 tons
per year)

Municipal solid waste landfills emissions
(measured as nonmethane organic com-
pounds): 45 megagrams per year (50 tons
per year)

(ii) Significant means, in reference to
a net emissions increase or the poten-
tial of a source to emit a regulated
NSR pollutant that paragraph (b)(23)(1)
of this section, does not list, any emis-
sions rate.

(iii) Notwithstanding paragraph
(b)(23)(1) of this section, significant
means any emissions rate or any net
emissions increase associated with a
major stationary source or major
modification, which would construct
within 10 kilometers of a Class I area,
and have an impact on such area equal
to or greater than 1 pg/m3, (24-hour av-
erage).

(24) Federal Land Manager means,
with respect to any lands in the United
States, the Secretary of the depart-
ment with authority over such lands.

(25) High terrain means any area hav-
ing an elevation 900 feet or more above
the base of the stack of a source.

(26) Low terrain means any area other
than high terrain.

(27) Indian Reservation means any fed-
erally recognized reservation estab-
lished by Treaty, Agreement, executive
order, or act of Congress.

(28) Indian Governing Body means the
governing body of any tribe, band, or
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group of Indians subject to the jurisdic-
tion of the United States and recog-
nized by the United States as pos-
sessing power of self government.

(29) Adverse impact on visibility means
visibility impairment which interferes
with the management, protection,
preservation or enjoyment of the visi-
tor’s visual experience of the Federal
Class I area. This determination must
be made on a case-by-case basis taking
into account the geographic extent, in-
tensity, duration, frequency and time
of visibility impairment, and how these
factors correlate with (1) times of vis-
itor use of the Federal Class I area, and
(2) the frequency and timing of natural
conditions that reduce visibility.

(30) Volatile organic compounds (VOC)
is as defined in §51.100(s) of this chap-
ter.

(31) Electric wutility steam generating
unit means any steam electric gener-
ating unit that is constructed for the
purpose of supplying more than one-
third of its potential electric output
capacity and more than 25 MW elec-
trical output to any utility power dis-
tribution system for sale. Any steam
supplied to a steam distribution sys-
tem for the purpose of providing steam
to a steam-electric generator that
would produce electrical energy for
sale is also considered in determining
the electrical energy output capacity
of the affected facility.

(32) [Reserved]

(33) Replacement unit means an emis-
sions unit for which all the criteria
listed in paragraphs (b)(33)(i) through
(iv) of this section are met. No cred-
itable emission reductions shall be gen-
erated from shutting down the existing
emissions unit that is replaced.

(i) The emissions unit is a recon-
structed unit within the meaning of
§60.15(b)(1) of this chapter, or the emis-
sions unit completely takes the place
of an existing emissions unit.

(ii) The emissions unit is identical to
or functionally equivalent to the re-
placed emissions unit.

(iii) The replacement does not alter
the basic design parameters (as dis-
cussed in paragraph (cc)2) of this sec-
tion) of the process unit.

(iv) The replaced emissions unit is
permanently removed from the major
stationary source, otherwise perma-
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nently disabled, or permanently barred
from operation by a permit that is en-
forceable as a practical matter. If the
replaced emissions unit is brought
back into operation, it shall constitute
a new emissions unit.

(34) Clean coal technology means any
technology, including technologies ap-
plied at the precombustion, combus-
tion, or post combustion stage, at a
new or existing facility which will
achieve significant reductions in air
emissions of sulfur dioxide or oxides of
nitrogen associated with the utiliza-
tion of coal in the generation of elec-
tricity, or process steam which was not
in widespread use as of November 15,
1990.

(35) Clean coal technology demonstra-
tion project means a project using funds
appropriated under the heading ‘‘De-
partment of Energy-Clean Coal Tech-
nology’, up to a total amount of
$2,500,000,000 for commercial dem-
onstration of clean coal technology, or
similar projects funded through appro-
priations for the Environmental Pro-
tection Agency. The Federal contribu-
tion for a qualifying project shall be at
least 20 percent of the total cost of the
demonstration project.

(36) Temporary clean coal technology
demonstration project means a clean
coal technology demonstration project
that is operated for a period of 5 years
or less, and which complies with the
State implementation plans for the
State in which the project is located
and other requirements necessary to
attain and maintain the national ambi-
ent air quality standards during the
project and after it is terminated.

(37) (1) Repowering means replace-
ment of an existing coal-fired boiler
with one of the following clean coal
technologies: atmospheric or pressur-
ized fluidized bed combustion, inte-
grated gasification combined cycle,
magnetohydrodynamics, direct and in-
direct coal-fired turbines, integrated
gasification fuel cells, or as determined
by the Administrator, in consultation
with the Secretary of Energy, a deriva-
tive of one or more of these tech-
nologies, and any other technology ca-
pable of controlling multiple combus-
tion emissions simultaneously with im-
proved boiler or generation efficiency
and with significantly greater waste
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reduction relative to the performance
of technology in widespread commer-
cial use as of November 15, 1990.

(ii) Repowering shall also include any
oil and/or gas-fired unit which has been
awarded clean coal technology dem-
onstration funding as of January 1,
1991, by the Department of Energy.

(iii) The Administrator shall give ex-
pedited consideration to permit appli-
cations for any source that satisfies
the requirements of this subsection and
is granted an extension under section
409 of the Clean Air Act.

(38) Reactivation of a very clean coal-
fired electric utility steam generating unit
means any physical change or change
in the method of operation associated
with the commencement of commercial
operations by a coal-fired utility unit
after a period of discontinued operation
where the unit:

(i) Has not been in operation for the
two-year period prior to the enactment
of the Clean Air Act Amendments of
1990, and the emissions from such unit
continue to be carried in the permit-
ting authority’s emissions inventory at
the time of enactment;

(ii) Was equipped prior to shut-down
with a continuous system of emissions
control that achieves a removal effi-
ciency for sulfur dioxide of no less than
85 percent and a removal efficiency for
particulates of no less than 98 percent;

(iii) Is equipped with low-NOx burn-
ers prior to the time of commencement
of operations following reactivation;
and

(iv) Is otherwise in compliance with
the requirements of the Clean Air Act.

(39) Pollution prevention means any
activity that through process changes,
product reformulation or redesign, or
substitution of less polluting raw ma-
terials, eliminates or reduces the re-
lease of air pollutants (including fugi-
tive emissions) and other pollutants to
the environment prior to recycling,
treatment, or disposal; it does not
mean recycling (other than certain
“‘in-process recycling’ practices), en-
ergy recovery, treatment, or disposal.

(40) Significant emissions increase
means, for a regulated NSR pollutant,
an increase in emissions that is signifi-
cant (as defined in paragraph (b)(23) of
this section) for that pollutant.
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(41)(1) Projected actual emissions means
the maximum annual rate, in tons per
year, at which an existing emissions
unit is projected to emit a regulated
NSR poliutant in any one of the 5 years
(12-month period) following the date
the unit resumes regular operation
after the project, or in any one of the
10 years following that date, if the
project involves increasing the emis-
sions unit’s design capacity or its po-
tential to emit that regulated NSR pol-
lutant and full utilization of the unit
would result in a significant emissions
increase or a significant net emissions

increase at the major stationary
source.

(ii) In determining the projected ac-
tual emissions under  paragraph

(b)(41)(1) of this section (before begin-
ning actual construction), the owner or
operator of the major stationary
source:

(a) Shall consider all relevant infor-
mation, including but not limited to,
historical operational data, the com-
pany’s own representations, the com-
pany’s expected business activity and
the company’s highest projections of
business activity, the company’s filings
with the State or Federal regulatory
authorities, and compliance plans
under the approved State Implementa-
tion Plan; and

(b) Shall include fugitive emissions
to the extent quantifiable, and emis-
sions associated with startups, shut-
downs, and malfunctions; and

(¢) Shall exclude, in calculating any
increase in emissions that results from
he particular project, that portion of
the unit’s emissions following the
project that an existing unit could
have accommodated during the con-
secutive 24-month period used to estab-
lish the baseline actual emissions
under paragraph (b)48) of this section
and that are also unrelated to the par-
ticular project, including any increased
utilization due to product demand
growth; or

(d) In lieu of using the method set
out in paragraphs (a)41)(ii)(a) through
(¢) of this section, may elect to use the
emissions unit’s potential to emit, in
tons per year, as defined under para-
graph (b)(4) of this section.

(42) [Reserved]
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(43) Prevention of Significant Deteriora~
tion (PSD) program means the EPA-im-

plemented major source
preconstruction permit programs under
this section or a major source

preconstruction permit program that
has been approved by the Adminis-
trator and incorporated into the State
Implementation Plan pursuant to
§51.166 of this chapter to implement
the requirements of that section. Any
permit issued under such a program is
a major NSR permit.

(44) - Continuous emissions monitoring
system (CEMS) means all of the equip-
ment that may be required to meet the
data acquisition and availability re-
quirements of this section, to sample,
condition (if applicable), analyze, and
provide a record of emissions on a con-
tinuous basis.

(45) Predictive emissions monitoring sys-
tem (PEMS) means all of the equipment
necessary to monitor process and con-
trol device operational parameters (for
example, control device secondary
voltages and electric currents) and
other information (for example, gas
flow rate, O, or CO; concentrations),
and calculate and record the mass
emissions rate (for example, lb/hr) on a
continuous basis.

(46) Continuous parameter monitoring
system (CPMS) means all of the equip-
ment necessary to meet the data acqui-
sition and availability requirements of
this section, to monitor process and
control device operational parameters
(for example, control device secondary
voltages and electric currents) and
other information (for example, gas
flow rate, O, or CO; concentrations),
and to record average operational pa-
rameter value(s) on a continuous basis.

47 Continuous emissions rate moni-
toring system (CERMS) means the total
equipment required for the determina-
tion and recording of the pollutant
mass emissions rate (in terms of mass
per unit of time).

(48) Baseline actual emissions means
the rate of emissions, in tons per year,
of a regulated NSR pollutant, as deter-
mined in accordance with paragraphs
(b)(48)(1) through (iv) of this section.

(i) For any existing electric utility
steam generating unit, baseline actual
emissions means the average rate, in
tons per year, at which the unit actu-
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ally emitted the pollutant during any
consecutive 24-month period selected
by the owner or operator within the 5-
yvear period immediately preceding
when the owner or operator begins ac-
tual construction of the project. The
Administrator shall allow the use of a
different time period upon a deter-
mination that it is more representative
of normal source operation.

(a) The average rate shall include fu-
gitive emissions to the extent quantifi-
able, and emissions associated with
startups, shutdowns, and malfunctions.

(b) The average rate shall be adjusted
downward to exclude any non-compli-
ant emissions that occurred while the
source was operating above any emis-
sion limitation that was legally en-
forceable during the consecutive 24-
month period.

(¢) For a regulated NSR pollutant,
when a project involves multiple emis-
sions units, only one consecutive 24-
month period must be used to deter-
mine the baseline actual emissions for
the emissions units being changed. A
different consecutive 24-month period
can be used For each regulated NSR
pollutant.

(d) The average rate shall not be
based on any consecutive 24-month pe-
riod for which there is inadequate in-
formation for determining annual
emissions, in tons per year, and for ad-
justing this amount if required by
paragraph (b)(48)(i)(d) of this section.

(i1) For an existing emissions unit
(other than an electric utility steam
generating unit), baseline actual emis-
sions means the average rate, in tons
per year, at which the emissions unit
actually emitted the pollutant during
any consecutive 24-month period se-
lected by the owner or operator within
the 10-year period immediately pre-
ceding either the date the owner or op-
erator begins actual construction of
the project, or the date a complete per-
mit application is received by the Ad-
ministrator for a permit required under
this section or by the reviewing au-
thority for a permit required by a plan,
whichever is earlier, except that the 10-
year period shall not include any pe-
riod earlier than November 15, 1990.
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where the Governor recommends a
variance in which the Federal Land
Manager does not concur, the rec-
ommendations of the Governor and the
Federal Land Manager shall be trans-
mitted to the President. The President
may approve the Governor’s rec-
ommendation if he finds that the vari-
ance is in the national interest. If the
variance 1is approved, the Adminis-
trator shall issue a permit pursuant to
the requirements of paragraph (g)(7) of
this section: Provided, That the appli-
cable requirements of this section are
otherwise met.

(8) Emission limitations for Presidential
or gubernatorial variance. In the case of
a permit issued pursuant to paragraph
(@) (5) or (6) of this section the source
or modification shall comply with such
emission limitations as may be nec-
essary to assure that emissions of sul-
fur dioxide from the source or modi-
fication would not (during any day on
which the otherwise applicable max-
imum allowable increases are exceed-
ed) cause or contribute to concentra-
tions which would exceed the following
maximum allowable increases over the
baseline concentration and to assure
that such emissions would not cause or
contribute to concentrations which ex-
ceed the otherwise applicable max-
imum allowable increases for periods of
exposure of 24 hours or less for more
than 18 days, not necessarily consecu-
tive, during any annual period:

MAXIMUM ALLOWABLE INCREASE
[Micrograms per cubic meter}

. Terrain areas
Period of exposure

Low High

24-hr maximum ...
3-hr maximum ...

36
130

62
221

(q) Public participation. The Adminis-
trator shall follow the applicable pro-
cedures of 40 CFR part 124 in processing
applications under this section. The
Administrator shall follow the proce-
dures at 40 CFR 52.21(r) as in effect on
June 19, 1979, to the extent that the
procedures of 40 CFR part 124 do not
apply.

(r) Source obligation. (1) Any owner or
operator who constructs or operates a
source or modification not in accord-
ance with the application submitted

Document: 26

39

Filed: 02/27/2015 Page: 200

§52.21

pursuant to this section or with the
terms of any approval to construct, or
any owner or operator of a source or
modification subject to this section
who commences construction after the
effective date of these regulations
without applying for and receiving ap-
proval hereunder, shall be subject to
appropriate enforcement action.

(2) Approval to construct shall be-
come invalid if construction is not
commenced within 18 months after re-
ceipt of such approval, if construction
is discontinued for a period of 18
months or more, or if construction is
not completed within a reasonable
time. The Administrator may extend
the 18-month period upon a satisfac-
tory showing that an extension is justi-
fied. This provision does not apply to
the time period between construction
of the approved phases of a phased con-
struction project; each phase must
commence construction within 18
months of the projected and approved
commencement date.

(3) Approval to construct shall not
relieve any owner or operator of the re-
sponsibility to comply fully with appli-
cable provisions of the State imple-
mentation plan and any other require-
ments under local, State, or Federal
law.

(4) At such time that a particular
source or modification becomes a
major stationary source or major
modification solely by virtue of a re-
laxation in any enforceable limitation
which was established after August 7,
1980, on the capacity of the source or
modification otherwise to emit a pol-
lutant, such as a restriction on hours
of operation, then the requirements or
paragraphs (j) through (s) of this sec-
tion shall apply to the source or modi-
fication as though construction had
not yet commenced on the source or
modification.

(5) [Reserved]

(6) Except as otherwise provided in
paragraph (r)(6)vi)(b) of this section,
the provisions of this paragraph (r)(8)
apply with respect to any regulated
NSR pollutant emitted from projects
at existing emissions units at a major
stationary source (other than projects
at a source with a PAL) in cir-
cumstances where there is a reasonable
possibility, within the meaning of
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paragraph (r)(6)(vi) of this section, that
a project that is not a part of a major
modification may result in a signifi-
cant emissions increase of such pollut-
ant, and the owner or operator elects
to use the method specified in para-
graphs (b)(41)(ii)(a) through (¢) of this
section for calculating projected actual
emissions.

(i) Before beginning actual construc-
tion of the project, the owner or oper-
ator shall document and maintain a
record of the following information:

(a) A description of the project;

(b) Identification of the emissions
unit(s) whose emissions of a regulated
NSR pollutant could be affected by the
project; and

(¢) A description of the applicability
test used to determine that the project
is not a major modification for any
regulated NSR pollutant, including the
baseline actual emissions, the pro-
jected actual emissions, the amount of
emissions excluded under paragraph
(b)(41)(ii)}(c) of this section and an ex-
planation for why such amount was ex-
cluded, and any netting calculations, if
applicable.

(ii) If the emissions unit is an exist-
ing electric utility steam generating
unit, before beginning actual construc-
tion, the owner or operator shall pro-
vide a copy of the information set out
in paragraph (r)(6)(i) of this section to
the Administrator. Nothing in this
paragraph (r)(6)(ii) shall be construed
to require the owner or operator of
such a unit to obtain any determina-
tion from the Administrator before be-
ginning actual construction.

(iii) The owner or operator shall
monitor the emissions of any regulated
NSR pollutant that could increase as a
result of the project and that is emit-
ted by any emissions unit identified in
paragraph (r)(6)(i)(b) of this section;
and calculate and maintain a record of
the annual emissions, in tons per year
on a calendar year basis, for a period of
5 years following resumption of regular
operations after the change, or for a
period of 10 years following resumption
of regular operations after the change
if the project increases the design ca-
pacity or potential to emit that regu-
lated NSR pollutant at such emissions
unit.
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(iv) If the unit is an existing electric
utility steam generating unit, the
owner or operator shall submit a report
to the Administrator within 60 days
after the end of each year during which
records must be generated under para-
graph (r)(6)(iii) of this section setting
out the unit’s annual emissions during
the calendar year that preceded sub-
mission of the report.

(v) If the unit is an existing unit
other than an electric utility steam
generating unit, the owner or operator
shall submit a report to the Adminis-
trator if the annual emissions, in tons
per year, from the project identified in
paragraph (r)(6)(1) of this section, ex-
ceed the baseline actual emissions (as
documented and maintained pursuant
to paragraph (r)(6)(i)(c) of this section),
by a significant amount (as defined in
paragraph (b)(23) of this section) for
that regulated NSR pollutant, and if
such emissions differ from the
preconstruction projection as docu-
mented and maintained pursuant to
paragraph (r)6)(iX}c) of this section.
Such report shall be submitted to the
Administrator within 60 days after the
end of such year. The report shall con-
tain the following:

(a) The name, address and telephone
number of the major stationary source;

(b) The annual emissions as cal-
culated pursuant to paragraph (r)(6)(iii)
of this section; and

(¢) Any other information that the
owner or operator wishes to include in
the report (e.g., an explanation as to
why the emissions differ from the
preconstruction projection).

(vi) A ‘‘reasonable possibility’’ under
paragraph (r)6) of this section occurs
when the owner or operator calculates
the project to result in either:

(a) A projected actual emissions in-
crease of at least 50 percent of the
amount that is a “significant emis-
sions increase,” as defined under para-
graph (b)(40) of this section (without
reference to the amount that is a sig-
nificant net emissions increase), for
the regulated NSR pollutant; or

(b) A projected actual emissions in-
crease that, added to the amount of
emissions excluded under paragraph
(b)(41)(ii)}c¢) of this section, sums to at
least 50 percent of the amount that is a
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‘‘significant emissions increase,” as de-
fined under paragraph (b)(40) of this
section (without reference to the
amount that is a significant net emis-
sions increase), for the regulated NSR
pollutant. For a project for which a
reasonable possibility occurs only
within the meaning of paragraph
(r)(6)(vi)(b) of this section, and not also
within the meaning of paragraph
(r)(6)(vi)(a) of this section, then provi-
sions (r)(6)(ii) through (v) do not apply
to the project.

(7) The owner or operator of the
source shall make the information re-
quired to be documented and main-
tained pursuant to paragraph (r)(6) of
this section available for review upon a
request for inspection by the Adminis-
trator or the general public pursuant
to the requirements contained in
§70.4(b)(3)(viii) of this chapter.

(s) Environmental impact statements.
Whenever any proposed source or modi-
fication is subject to action by a Fed-
eral Agency which might necessitate
preparation of an environmental im-
pact statement pursuant to the Na-
tional Environmental Policy Act (42
U.S.C. 4321), review by the Adminis-
trator conducted pursuant to this sec-
tion shall be coordinated with the
broad environmental reviews under
that Act and under section 309 of the
Clean Air Act to the maximum extent
feasible and reasonable.

(t) Disputed permits or redesignations.
If any State affected by the redesigna-
tion of an area by an Indian Governing
Body, or any Indian Governing Body of
a tribe affected by the redesignation of
an area by a State, disagrees with such
redesignation, or if a permit is pro-
posed to be issued for any major sta-
tionary source or major modification
proposed for construction in any State
which the Governor of an affected
State or Indian Governing Body of an
affected tribe determines will cause or
contribute to a cumulative change in
air gquality in excess of that allowed in
this part within the affected State or
Indian Reservation, the Governor or
Indian Governing Body may request
the Administrator to enter into nego-
tiations with the parties involved to
resolve such dispute. If requested by
any State or Indian Governing Body in-
volved, the Administrator shall make a
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recommendation to resolve the dispute
and protect the air quality related val-
ues of the lands involved. If the parties
involved do not reach agreement, the
Administrator shall resclve the dispute
and his determination, or the results of
agreements reached through other
means, shall become part of the appli-
cable State implementation plan and
shall be enforceable as part of such
plan. In resolving such disputes relat-
ing to area redesignation, the Adminis-
trator shall consider the extent to
which the lands involved are of suffi-
cient size to allow effective air quality
management or have air quality re-
lated values of such an area.

(u) Delegation of authority. (1) The Ad-
ministrator shall have the authority to
delegate his responsibility for con-
ducting source review pursuant to this
section, in accordance with paragraph
(u)(2) of this section.

(2) Where the Administrator dele-
gates the responsibility for conducting
source review under this section to any
agency other than a Regional Office of
the Environmental Protection Agency,
the following provisions shall apply:

(i) Where the delegate agency is not
an air pollution control agency, it shall
consult with the appropriate state,
tribe, and local air pollution control
agency prior to making any determina-
tion under this section. Similarly,
where the delegate agency does not
have continuing responsibility for
managing land wuse, it shall consult
with the appropriate state, tribe, and
local agency primarily responsible for
managing land use prior to making any
determination under this section.

(ii) The delegate agency shall send a
copy of any public comment notice re-
quired under paragraph (r) of this sec-
tion to the Administrator through the
appropriate Regional Office.

(3) In the case of a source or modi-
fication which proposes to construct in
a class III area, emissions from which
would cause or contribute to air qual-
ity exceeding the maximum allowable
increase applicable if the area were
designated a class II area, and where no
standard under section 111 of the act
has been promulgated for such source
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§52.18 Abbreviations.

Abbreviations used in this part shall
be those set forth in part 60 of this
chapter.

[38 FR 12698, May 14, 1973)

§52.19 Revision of plans by Adminis-
trator.

After notice and opportunity for
hearing in each affected State, the Ad-
ministrator may revise any provision
of an applicable plan, including but not
limited to provisions specifying com-
pliance schedules, emission limita-
tions, and dates for attainment of na-
tional standards; if:

(a) The provision was promulgated by
the Administrator, and

(b) The plan, as revised, will be con-
sistent with the act and with the re-
quirements applicable to implementa-
tion plans under part 51 of this chapter.

[38 FR 12698, May 14, 1973)

§52.20 Attainment dates for national
standards

Each subpart contains a section
which specifies the latest dates by
which national standards are to be at-
tained in each region in the State. An
attainment date which only refers to a
month and a year (such as July 1975)
shall be construed to mean the last day
of the month in question. However, the
specification of attainment dates for
national standards does not relieve any
State from the provisions of subpart N
of this chapter which require. all
sources and categories of sources to
comply with applicable requirements
of the plan—

(a) As expeditiously as practicable
where the requirement is part of a con-
trol strategy designed to attain a pri-
mary standard, and

(b) Within a reasonable time where
the requirement is part of a control
strategy designed to attain a secondary
standard.

[37 FR 19808, Sept. 22, 1972, as amended at 39
FR 34535, Sept. 26, 1974; 51 FR 40676, Nov. 17,
1986)
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rioration of air quality.

(a) Plan disapproval. The provisions of
this section are applicable to any State
implementation plan which has been
disapproved with respect to prevention
of significant deterioration of air qual-
ity in any portion of any State where
the existing air quality is better than
the national ambient air quality stand-
ards. Specific disapprovals are listed
where applicable, in subparts B
through DDD of this part. The provi-
sions of this section have been incor-
porated by reference into the applica-
ble implementation plans for various
States, as provided in subparts B
through DDD of this part. Where this
section is so incorporated, the provi-
sions shall also be applicable to all
lands owned by the Federal Goverment
and Indian Reservations located in
such State. No disapproval with re-
spect to a State’s failure to prevent
significant deterioration of air quality
shall invalidate or otherwise affect the
obligations of States, emission sources,
or other persons with respect to all
portions of plans approved or promul-
gated under this part.

(b) Definitions. For the purposes of
this section:

(1)(1) Major stationary source means:

(a) Any of the following stationary
sources of air pollutants which emits,
or has the potential to emit, 100 tons
per year or more of any pollutant sub-
ject to regulation under the Act: Fossil
fuel-fired steam electric plants of more
than 250 million British thermal units
per hour heat input, coal cleaning
plants (with thermal dryers), kraft
pulp mills, portland cement plants, pri-
mary zinc smelters, iron and steel mill
plants, primary aluminum ore reduc-
tion plants, primary copper smelters,
municipal incinerators capable of
charging more than 250 tons of refuse
per day, hydrofluoric, sulfuric, and ni-
tric acid plants, petroleum refineries,
lime plants, phosphate rock processing
plants, coke oven batteries, sulfur re-
covery plants, carbon black plants (fur-
nace process), primary lead smelters,
fuel conversion plants, sintering
plants, secondary metal production
plants, chemical process plants, fossil
fuel boilers (or combinations thereof)
totaling more than 250 million British

Addendum-105



Case: 14-2274 Document: 26

§52.21

nology, including but not limited to
advanced flue gas desulfurization, sor-
bent injection for sulfur dioxide and ni-
trogen oxides controls and electro-
static precipitators;

(ii) An activity or project to accom-
modate switching to a fuel which is
less polluting than the fuel in use prior
to the activity or project, including,
but not limited to natural gas or coal
re-burning, or the co-firing of natural
gas and other fuels for the purpose of
controlling emissions;

(iii) A permanent clean coal tech-
nology demonstration project con-
ducted under title II, section 101(d) of
the Further Continuing Appropriations
Act of 1985 (sec. 5903(d) of title 42 of the
United States Code), or subsequent ap-
propriations, up to a total amount of
$2,500,000,000 for commercial dem-
onstration of clean coal technology, or
similar projects funded through appro-
priations for the Environmental Pro-
tection Agency; or

(iv) A permanent clean coal tech-
nology demonstration project that con-
stitutes a repowering project.

(33) Representative actual annual emis-
sions means the average rate, in tons
per year, at which the source is pro-
jected to emit a pollutant for the two-
year period after a physical change or
change in the method of operation of a
unit, (or a different consecutive two-
year period within 10 years after that
change, where the Administrator deter-
mines that such period is more rep-
resentative of normal source oper-
ations), considering the effect any such
change will have on increasing or de-
creasing the hourly emissions rate and
on projected capacity utilization. In
projecting future emissions the Admin-
istrator shall:

(i) Consider all relevant information,
including but not limited to, historical
operational data, the company’s own
representations, filings with the State
or Federal regulatory authorities, and
compliance plans under title IV of the
Clean Air Act; and

(ii) Exclude, in calculating any in-
crease in emissions that results from
the particular physical change or
change in the method of operation at
an electric utility steam generating
unit, that portion of the unit’s emis-
sions following the change that could
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have been accommodated during the
representative baseline period and is
attributable to an increase in projected
capacity utilization at the unit that is
unrelated to the particular change, in-
cluding any increased utilization due
to the rate of electricity demand
growth for the utility system as a
whole. )

(34) Clean coal technology means any
technology, including technologies ap-
plied at the precombustion, combus-
tion, or post combustion stage, at a
new or existing facility which will
achieve significant reductions in air
emissions of sulfur dioxide or oxides of
nitrogen associated with the utiliza-
tion of coal in the generation of elec-
tricity, or process steam which was not
in widespread use as of November 15,
1990.

(35) Clean coal technology demonstra-
tion project means a project using funds
appropriated under the heading ‘‘De-
partment of Energy-Clean Coal Tech-
nology’, up to a total amount of
$2,500,000,000 for commercial dem-
onstration of clean coal technology, or
similar projects funded through appro-
priations for the Environmental Pro-
tection Agency. The Federal contribu-
tion for a qualifying project shall be at
least 20 percent of the total cost of the
demonstration project.

(36) Temporary clean coal technology
demonstration project means a clean
coal technology demonstration project
that is operated for a period of 5 years
or less, and which complies with the
State implementation plans for the
State in which the project is located
and other requirements necessary to
attain and maintain the national ambi-
ent air quality standards during the
project and after it is terminated.

(37) (i) Repowering means replace-
ment of an existing coal-fired boiler
with one of the following clean coal
technologies: atmospheric or pressur-
ized fluidized bed combustion, inte-
grated gasification combined cycle,
magnetohydrodynamics, direct and in-
direct coal-fired turbines, integrated
gasification fuel cells, or as determined
by the Administrator, in consultation
with the Secretary of Energy, a deriva-
tive of one or more of these tech-
nologies, and any other technology ca-
pable of controlling multiple combus-
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